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The U.S. Commission on Civil Rights sponsored a consultation on
“Civil Rights ‘Issues of "Handicapped Americans: Public Policy
Implications” én May 13-14, 1980, in Washington, D.C. The Commis-
sion sponsored this consultation pursuant to its factfinding and
clearinghouse jurisdiction. The Civil Rights Act of 1957, as amended,”.
established the Commission and:empowered it, among other responsi-
bilities, to study, collect and disseminate information concerning legal *

evelopments constituting a denial of equal protection of the laws
under the Constitution because of race, color, religion, national origin,
sex, age, and handicap. Handica'p, as'well as age, were added-to the .
Commission’s jurisdiction when Congress extended its life in 1978.

The purpose of this consultation was to eiQ“able the Commission to
identify and examine civil rights issues relating to disabled persons in
our society and to address potential solm'%as. It was designed to
provide an opportunity for-the Commissioner$\and staff to hear from,
and to enter into dialogue with, selected authorities, advocates,
consumers, and practitioners who are acknowledged experts regarding
the civil rights issues of this group, as well as from appropriate Federal
and State agencies. Its further purpose was to inform the Commission-
ers and staff of those barriers to employment opportunitieg that tend to
deny disabled persons equal protection and opportunities under the
laws. While this consultation was focused primarily on employment,
the Commission recognizes that disabled persons cannot achieve equal
employment opportunities and independent living when they are
effectively denied equal acCess to places of residence, public accom- .
modation, facilities, and transportation.)_ . )

The consultation consisted of four sessions in which an overview
paper and six issue-otiented papers were presented and discussed. It
involved a total of 30 participants, who represented a broad range of
subject expertise, knowledge, and experiences in employment and
service delivery programs for disabled persons. The particpants also
represented the divergent views of professional, cponsumer, and
adovcacy groups, as well as the experiences of Federal and, State
governments in protecting the rights of disabled persons.

In preparation for the consultation, more than 12 professional,

consumer, and advocacy organizations of or for disabled persons, and
- >,
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10‘ Federal departments and agencies were contacted, and selected
representatives and staff were interviewed to determine a priority of
handicap issues to be considered in focusing the consultation. Addi-
tionally, more than 30 State human relations commissions were
contacted for information to be reviewed for the selection of State
panelists. As a result of these background activities, the consultation
was focused on the application of section 504 of the Rehabilitiation
Act of 1973, as amended, to employment and related service issues,
identified as of high priority by the participants and advocacy groups.

Papers presented and discussions held during the consultation,
showed a wide gap between Federal policy and practice. Although
public policy articulated in Federal Jaws has favored social infegrﬁtion,
entitling disabled ericans to full pgrticipasion in the mainstream of
society, many physical barriers limit their ability tq live independent
lives. What follows is a brief summary of the major issues identified
and disctissed during the consultation. B} .

The Congress of the United States, recognizing the need to prohibit
discriminatian against handicapped citizens and to provide assistance
to them, enacted the Rehabilitation Act of 1973 (Public Law 93-112),

hereinafter referred to as t ct. The act contains antidiscrimination -

provisions, as,well as those providing .agsistance for handicapped
persons. , - ’

Title V of: the act, as amended, established Federal policy with
respect to discrimination against disabled persons.” The act mandated
Federal involvement in providing equal protection and equal opportu-

‘nity under the laws for disabled persons in all federally assisted

programs. It also prohibited® employment discrimination against
disabled persons by Federal departments and agencies and by
recipients of Federal contracts. and grants.- Additionally, Federal
departments and agencies and recipients of Federal contracts and
grants are required to engage in affirmative action to hire and promote
disabled persons in the mainstream of employment opportunities. The
act established, among other things, an Architectural and Transporta-
tion Barriers Compliance Board (A& TBCB) to enforce the Architec-
tural Barriers Act of 1968, which requires Federal buildings and
facilities to be accessible to disabled persons.

It was noted during the consultation that the protections for disabled
persons provided by Title V of the Rehabilitation Act of 1973, as
amended, are identical with.or similar to the protections provided by
the antidiscrimination provisions of Title' VI of-the Civil Rights Act of

1964, and Title IX of the Education Act Amendments of 1972, with*

respect to racial and ethnic minorities and women., Thus, Title V of the

. Rehabilitation Act of 1973, as amended, constitutes the establishment

of basic Federal policy with respect to civil rights for disabled

10
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~Afnericans, disabled Vietnam-ena veterans, disabled veterans of other
wars, and older persons. The Rehabilitation Act defines the term
“handlcapped (disabled) persons” under three general categories:
1. a person whose physical and mental condition substantially
limits one or more major life activities;
2. aperson with a history of such a condition;
3. aperson perceived as having such a condmg
The first category includes the tradmonally acgepted deﬁnmon of

t \

' disability such as blindness, deafness paralysis, and amputatlon The

second category extends the coverage of the Act to include persons

- whose historyof conditions, ranging from drug abuse to heart disease,

makes them legally handicapped or disabled and, therefore, protected.
The third category further extends coverage to persons with facial
disfigurements, abnormal spinal x-rays, or ‘other conditions that in no
way affect them physically or mentally, but which could be used as a
basis for discrimination. Nevertheless, the definition of the term
“handicapped (disabled) persons” in the Rehabilitation Act and in the
HEW implementing regulations has been and still is one of the more
controversial aspects of recent Federal policy with respect to disabled
Americans,, -
Discussions at the consultatlon revealed that although section 504
was eriacted in 1973, it was not until 1977, 4 years later, that HEW, the
designated lead agency, issued the‘ first set of regulations governing its
implementation. Subsequently, the department issued guidelines for 29
other Federal agencies to follow.in draffing similar regulations. The
“Rehabilitation Comprehensive Services and Developmental Disabili-
ties Amendments of 1978 extended the coverage of section 504 to
Federal agencies as well as to their grant recipients. However, as of

- June 20, 1980, only 11 of the 30 agencies that must promulgate section

504 regulations had published their final rules. Thus, 7 years after
enactment of Title V, there had been virtually no coordinated
compliance or affirmative action programs, and enforcement efforts
had been limited largely to the handling of individual complaints.

The major reason offered for the delay in implementing a coordinat-
ed compliance program was the lack of reliable identification criteria
or definition of disabled persons who would be subject to the
protections of Title V. This was.said to be due mainly to a lack of
adequate and reliable data on social and economic characteristics of
the handicapped or disabled population as a basis for public policy
decisions. «

Other common problem areas identified at the ¢ sultation relate to
issues involving reasonable accommodation in em loyment and related
seryice areas such as public facilities and transportation, and exgmp-
tions based on business necessity and undu€ harship resulting from the

. 3
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.cost of retrofitting existing buildings and facilities. With r'espect't‘o
employment-related social services, the eligibility standards for income
maintenance programs as they are presently” administerqg to disabled
persons are often perceived by them to'be disincentives to employment
opportunities. Fﬁlally, there is presently no Federal requirement that
private employers not subject to section 504 of the REhabilitation Act
of 1973 hire disabled persons or make accessibility modifications,

Franklin D: Roosevelt once said that “'the secret to the revitalizatign
of society is to restore’in. . .every human being a sense of dignity.”
Such a feeling of self-worth can result only where individuals have full
and equal accegs’ to all aspects of society. One of the more important
means for instilling and preserving a senise of digmity, -éspecially for
disabled Wmericans, is in providing an equal opportunity for reward-
ing and remunerative employment that would enable them to live
independent lives. -

It is hoped that this consultation a'nd‘ these,'proceedin.gﬂs/"‘ will%
contribyte to a better understanding of and sensitivity to those barriers
that deny disabled Americans equal employment opportunities-and the
enjoyment of their civil rights. Also it is hoped that the potential
solutions suggested by the participants may contribute to improved
Federal activities which will help close the gap between policy and
practice, promise and reality.

The Consultation Staff

Preparation for the substartive conkent of the consultation Wwas
under the direction of HerRert H. Wheeless, who also served as
project director for the consuNation, with\the assistance of Violet D.
Baluyut and Betty K. Stradford f the Cominunity Relations Division,

. Office of Congressional and PubNc Affairs. dditional assistance was
provided by Barbara Brooks, A\fonso Gakcia, David Grim, Jim
Karantonis, Loretta Ward, Paulin Washington, and Celeste Wige-
blood. Support services were provided by And Dew, Patricia Ellis,
Deborah Harrison, Barbara Hulin, Dennette P tteway, and Ginger
Williams. Administrative %nd management services were provided by

- staff of the Office of Management: Ruth Ford, Frank M thews, Curtis
Pearson, and Natalie Proctor. OM assistance also, Wwas\provided by
Miu Eng and Delton Harrod, Drafting and Desijn,

McMillan, Librarian, and the Clearinghouse staff. | o

The staff of the Publications Support Center was Tesp
final preparation of the documént for publication. -

The consultation was under the overall supervision of F
Routh, Director of the Community Relations Division, and
White, Jr., then-Assistant Staff Director for Congressional and Public
Affairs. -
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CIVIL RIGHTS ISSUES -
OF HANDICAPPED AMERICANS:

PUBLIC POLICY IMPLIC/ \TIONS

A Consultation Sponsored by the U.S. Commnssnon
on Civil Rights; Washington, D C.,
May 13-14, 1980

',
» s e n

CHAIRMAN FLEMMING. I am very happy to welcome you to this
consultation. I think the objectives of the consultation come through
very clearly as one looks at the agenda that has beent developed for
today and tomotrow- Consequently, in the interest of getting stagted,
< listening to those who are going to make présehtations to us on time, I

am not going to attempt to review those objectives at this particular
time., .

I would like to say this: that if there are persons who are n

ttendance now or who will be in attendance who have views that
they would like to call to-the attention of the, Commission and who
have not been invited to partncnpate in the consultation, we would be
very glad to have you contact members of our staff, and tomorrow
afternoon we_will be glagl to listen to such persons under a 5-minute
rule with the understanding that such petsons may file for the record
of the consultation a text setting forth in more detail the viéws that
they may. have on some of these issues. This is a practice that we
foligw in connection with public hearings, but because of the
rtance of this consultation, we decided that we would also follow
it tomorrow. T :

Some of the members of the Commission will have to leave by
tomorrow afternoon because the consultation was scheduled to
adjoum at 1:30 or 1:40, but I will be here and a number of the others
may be able to join me also.

But, again, so that everyone is clear, if anyone does want to take
advantage of that particular procedure, the person should contact .
staff, Mr. Routh or other members of the staff, indicate what your
desires are, then you will be recognized on a first-come, first-served
.basis tomorrow afternoon under a S-minute rule, but with the

understanding that you .can also expand your comments as far as the
written record is concerned. t ~

Also, there may be people who do not want to tqk_e advantage of
that, but who would Jike to file a statement with us regarding their
'views; such statements will be considered for inclusion in the record.




E

Aruitoxt provided by Eic:

- >
I am asking my colleague, the Vice Chairman of the Commission, to
preside this morning. As you will notice, I am Joined this morning for
the cénsultation by members of the Commission and also some
Commissioners-Designate. .
On my immediate left is Commissioner Saltzman, next to him is Dr.
Ralairez,, Commissioner-Designate; next to her is Mr. Nuiiez, the Staff

B

Dir .of the Commission; the Vice Chairman, Mr. Horn, is on my
immE&diate right; next to him is Mrs. Jill Ruckelshaus, Commissioney-
Designate; next to her is Commissioner Ruiz; and next to Commission-
er Ruiz is Dr. Berry, also Commissioner-Designate. The thHree
Commissioners-Designate have been nominated by the President and
their nominations are now under consideration by the Senate of the
United States. -

b

Overview—Nature and Scope of the Issues

VICE CHAIRMAN HORN. The opening session will provide an
overview on the nature and scope of the civil rights issues related to
handicapped Americans and their public policy implications.

For cacltof the sessions today and tomorrow, various papers have
been furnished by some of thevkey witnesses. They will automatj/c_zﬂx
be included at the beginning of each section of this hearing and we will
be asking the witnesses to summarize their remarks in a brief period of
time, approxim\ﬂtely 20 minutes in most cases, and we will then have
the Commissioners . and Commissioners-Designate ask questions of
those witnesses.

Our first witnes¥, to provide an overview on the nature and scope of
the issues, is Dr. Frank Bowe, director of the American Coalition of
Citizens with Disabilities. He has been director of the coalition since
1976. It is the national umbrella organization. There are about 80
national State-local advocacy organizations that represent in totaigover
7 million handicapped individuals.

Before assuming this position he was a research scientist at New
York Univérsity where he was pursuing research and instruction in
learning, me'mory, and sensory disability.

He is the author of over a-hundred articles and books on the
handicapped and has chaired numerous conferences. His two most
recent books are Handicapping America: Barriers to Disabled People in
1978 and Rehabilitating America: Toward Independence for Disabled and
Eldérly People in 1980. ' '

_+He will now provide an overview of his paper on civil rights issues
of handicappsd Americans. \

Dr. Bowe. .

’
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Dr. BowE. Thank you, Mr. Horn.
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AN OVERVIEW PAPER &N ‘CIVIL RI'GHTS'
ISSUES OF HANDICAPPED AMERICANS: "
PUBLIC POLICY IMPLICATIONS

By Frank.G. Bowe" *

. . o
The United States Civil Rights Commission is be"ginnin_g its study of

disability rights issues at a propitious time, able to reflect upon the
_short-range and long-range implications of decisions already made by
public agencies and priyvate organizations while also positioned to
influence changes in directign before courses of action are irretriev-
ably set. This is true because the f\ounda{g)n of Federal involvement in
the area of civil rights for disabled persons is of very recent vintage.
Basic determinations of policy and direction have not yet beent
translated into uniform procedures for implementation and enforce-
ment. The legal parameters governing Federal actions are still being
refined through a process of rulemaking and case history. Even so
fundamental a question as how to define the target population remains
~ somewhat open and flexible. The Commission, then, has an opportuni
Wty to achieve meaningful input and impact.

That the long-delayed Federal effort, as yet so new, contains already
the seeds of impending failure such that resolution of its problems is of
urgent importance may seem an overstatement, hyperbole, exaggera-
tion. Yet to make suchassertions, and“to convince you of their
essential validity, is the nature of my task this morning. I must make
you understand  that the Commission’s opportunity in this area 1s
accompanied by an obligation to act firmly and expeditiousfy to
trigger coordinated, positive action throughout the Federal Govern-
ment. '

In describing the historical development of current programming
and in presenting recommendations for future ~directions, 1 will be
pursuing several pervasive themes. These will be developed in greater
detail in the four sessions to follow over the next 2 days, as nationally
prominent experts consider trends in Smployment, social services,
barrier removal, and transportation.

\

« Dr Bowe 15 director, Amenican Coalition of Citizens with Disabilities, Inc. (ACCD). Washing-
ton. DC This paper was prepared at the request of the Commission to offer an introduction and
historical overview of public policy concerns of disabled Americans with respect to civil rights.
Requests for reprints and exercise of other user nghts should be directed to the Commission.
Washington, D C lml?
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First, progress in implementation and enforcement of disability

.. Tights is being hindered by false controversies that have the effect of
obscuring the very basis for Federal action. In many respects, the
questions being posed are the wrong questions. Not surprisingly, then,
many of the answers being proposed are the wrong answers.

Second, the very agencies responsible for enforcing standards of
access and nondiscrimination upon external groups are grossly
negligent in-conforming themselves to these e standards. Inevit-

~ ably, the seriousness of the Federal Govern ent in this area is widely

doubted, undermining the Federal role even before it begins.

Third, there is a persistent failure to coordinate policy across agency
and departmental lines. One might expect that efforts to promote
employment opportunity for disabled individuals would be accompa-
nied by attempts to ensure the availability of appropriate supportive
services. In fact, however, such services typically are available only to
disabled individuals who are not actively seeking work. T

Fourth, the-Federal effort is routinely fragmented by protected-class
category such that relationships between disability, race, sex, and age
are ignored, despite powerful evidence that discrimination in each area
can only be eradicated by a concerted effort on all.

Fifth, the relationships between disability-rights enforcement and
such government-wide concerns as inflation and the sjze of the Federal
budget are almost universally misunderstood. The administration is
undercutting its own efforts by taking steps in disability areas that
exacerbate ‘broader 'problems. This is particularly true with respect to

. . control and reduction of discretionqry spending'on services pré;ariﬁg‘,

disabled individuals to be “qualified” for protection under Hederal .

" civil rights statutes. _ - : "

Sixth,, the Federal effort to date has been predominantly a passive
one. As a result, ‘changes in perception that are essential if changes in '
procedure are to occur do not take place. More tragic, my organiza-

- tion estimates that 'as many as 8 out of every' 10 disabled Americans
still do not know enough about their rights to be able to take full
advantage of these advances. For millions, these rights might as well
not exist. To appreciate the full magnitude of that problem, consider
that if current trends continue apace for just a few more years, these
rights will not; in fact, exist. . ’

. Historical Overview .

'How did we get to this point?

Perhaps the central controlling thesis governing the process of
serving disabled individuals throughout the 200-year history of this
Nation has been segregation of these people from the mainstream of
American life. Disabled individuals were prohibited from settling in
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the towns and villages of our Thirteen Colonies unless they could
demonstrate ability to support themselves independently. Settlement
laws enforced these requirements. Immigration policy effectively
forbade entrance into the country of persons with physical, mental, or
emotional disabilities. '

Within the Colonies, and later the States, community mores
re¢ognized indolence as a prime evil. Because popular perceptions
equated disability with inability, existence of a disability appeared
reason enough to deny a person the right to participate in societal life.
Within families, persons with disabilities were hidden, disowned, or
even allowed to die throug'h the withholding of life-support services.
Within \disabled individuals, self-perception inevitably re’ﬂected pre-
vailing social attitudes, keeping people from even attempting to
becorne self-reliant. : )

As the Nation’s population increased, public pressure for institution-

*. alizdtion of disabled persons escalated. From the beginning, institutions

for mentally and emotionally impaired persons were custodial rather
than educational. Persons with sensory and physical disabilities were
more likely to be taught at least fundamental academic material, but
instruction was less to prepare these individuals for vocations than to
_satisfy religious and societal expectations and to resolve ethical
concerns. It was a caretaking mentality as much as a “protecting’” one;
that is, “lunatics” were safely removed from the community and while
‘“there” were inculcated with moral preachings flavored more with a
Catholic charity than a Protestant work ethic.

Gradually, in the 19th century, \t\ly concept began to emerge that

individuals with disabilities Jwere occasionally also persons with
abilities and that training for, work was something which might be
attempted. It was not until large numbers of veterans returned from
the First World War, however, that any Federal initiative in this area
emerged: Stimulated by positive experiences employing disabled
workers during the war, a step necessitated by the virtual absence of
able-bodied employees, the Congress enacted in 1918 its first rehabili-
tation legislation.

Three years after his inauguration as President, Franklin Delano
Roosevelt signed into law the Social Security Act that established old-
age and survivors’ benefits, unemployment compensation, and pro-
grams for disabled youth and adults. The act represénted a recognition
that assisfance to disabled individuals was as much a matter of social
justice as charity. ‘ . '

Thirty years later, the Federal Government entered into a partner-
ship with the States to provide special educational services for disabled
children and youth. The 1965 legislation was expanded in later acts,
culminating in the 1975 Education for All Handicapped Children Act

9

&




.

>
8

(Public Law 94-142), a statute that is as much concerned-with rights as
it is"with educational services. These steps were taken in response to
parental pressure and judicial decisions arising from the fact that
millions of disabled children were being denied any education at all.
The 1975 act also builds upon (and this has been. less  widely
recognized) the landmark final passage of the Rehabilitation Act of
1973 (Public Law 93-112). Title V of that act, specifically section 504,
is the foundation for civil rights for the Nation’s 36 million disabled
individuals today. :
What conclusions may be drawn from this brief review of historical
trends? < ' ,
lf‘irst, segregation has removed disabled individuals from the
community; these people literally have been kept out of sight and out
of mind. This fact has produced two powerful effects visible today.
First, disabled individuals are unfamiliar to many Americans; one way
of putting it is to say that in many respects disabled persons are
strangers in a strange land. Attitudes of the general public toward
disabled individuals, accordingly, are quite negative. Disabilities
engender fear and discomfort in many “temporarily ‘able-bodied”
individuals, so much so that the average American finds it very
difficult to see beyond the disability to the.abilities. Second, America is
today an inaccessible land. Our buildings, communications technolo-
gies, modes of transportation, and other programs were developed to

meet the needs ofs people who lived in the community; disabled .

individuals, who did not, were not considered in the planning of these
facilities and services.

From these effects, particularly the second, flows the corallary
conclusion that change will be difficult and often expensive. Two
hundred years of discrimination will not be removed in two. First,
millions of Americans have great difficulty conceiving of disabled
individuals as persons who could produce if offered equal opportunity.
As one vice president of a major university put it when section 504
regulations were issued by then-Health, Education, and Welfare
Secretary Joseph A. Califano, Jr.: “We are required by this to prepare
facilities that almost certainly will never be used.” And, of course,
retrOﬁtting existing facilities and retooling existing programs will cost
large sums of money. o

Another conclusion we may draw is particularly intriguing with
respect to the Commission’s work. Civil rights statutes: for disabled
individuals preceded, rather than followed, massive social movement
by this population. No March on Washington even remote!y“‘feminis-
cent of that which helped bring the 1964 Civil Rights Act and the 1965
Voting Rights Act took place. ccordingly, the structure and power
available to blacks and to other migorities to force implementation and

-
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enforcement of the law is still being developed within the disability
movement. ' , o

Third, a monumental problem faces disabled persons: overcoming
the tremendous effects of family, school, and society, all of which
continue to communicate expectations of dependency, to emerge with
sufficient self-confidence even to strive toward independence. Unlike
many other minorities, the disabled population cannot depend upon a
socfal structure to provide some of the necessary assistance. While
black children usually have two black parents, disabled children
normally have two able-bodied parents. The process of moving
toward assertiveness and independence, then, must begin anew with
each child.

Fourth, and this is vivid in the historical evidence, the Federal role
is and must be powerful. That any progress has been made to date in
civil rights for disabled persons can be traced to Federal initiatives.
While State, 16cal, and private efforts have in some instances produced
positive effects, the fact remains that until the Federal Government
stepped in, these sectors of qur society manifestly did not protect the
rights of disabled individuals. I will return to this concern when I
discuss future diréctions, particularly with respect to States’ rights and
education policy. . .

Fifth, the admittedly awesome reality is that so little has been done
to date that the most basic human and civil rights of tens of millions of
Americans are not even, beginning to be met. The challenge could not
be more sharply drawn. In addition, there is the important consider-
ation that the caretaking mentality and the segregation “solution” long
predate protection of rights and integration of services; the former,
then, are deeply rooted, powerful trends that must be confronted if we
are to transcend the apparent contradiction between the two and
provide the services disabled persons need to be able to compete with
others on an equal basis.

Future Directions  \/ .

Whete do we go from here? ' B}

I would urge-the Commission, first, to examine the current
controversies contaminating debate on civil rights issues of disabled
‘A mericans. Some of these hotly disputed topics are in fact based upon
false premises. Let us look at a few of these controversies.

Who Benefits? The argument is made that only a few will-benefit
from what are in many instances extensive expenditures. In the area of
transportation, foy example, claims are made that accessible buses will
benefit y a few thousand individuals -using wheelchairs. In fact,
howeveg':lccess and other aspects of civil rights protection benefit far
more than is generally realized. First, the disabled minority is an
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““open” one; anyone may become disabled at any time. Hence, the
changes help not only those who are now disabled, but many currently
able-bodied persons as well. Second, the alterations in practice and in

‘facilities that are called for by law are in many instances precisely the

kinds of changes elderly Americans need to be able to function
independently in the community and to continue to live productive
lives. Third, as I will argue at more length later, the protection of civil
rights for disabled persons benefits all of us, because it enables persons
who otherwise would have to be tax users to become taxpayers, thus
sparing the gene1al population of the necessity to provide lifelong care
for disabled persons.

“Special™ Privileges. The contention is made by some that current
civil rights laws benefiting disabled persons extend to these individuals
special and unique privileges. The response of those who raise this
allegation is that no more should be done for disabled persons than is
done for any other group of Amqri;ans. In fact, however, the civil
rights statutes in question confer only nondiscrimination and equal
protection guarantees; they do not offer special privileges. In some
instances of private employment by Federal contractors, “affirmative
action” is mandated, not in the sense of quotas and timetables, but to
ensure that appropriate steps are taken to make employment opportu-
nity possible. ; . .

Who Should Pay? Some sectors of our society are balking at taking
the action required to comply with Federal law, insisting that the
Federal Government first pay for these procedures and ‘renovations.:
To do so, however, would establish a pernjcious “no pay, no rights”

* situation in which private organizations would not protect rights until

.possible.
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they are paid to do so. Aaditionally, such payment by the Federal
Government would Jeopardize equal protection efforts on behalf of
other minorities, who also need’ steps taken to make opportunity

Appropriate Role. T}}ere are some who question wh’etherﬁhe Federal
Government has in" fact any business in this area. The claim is
particularly common in educational circles, where State and local
authority are perceived to be at stake, but it appears as well in
transportation policy (where “local option” is a rallying cry) and other
areas. The precedents'in race, sex, age, and religion, as well as,the
existence of constitutional guarantees to equal protection, however,
appear sufficient to invalidate this argument; a}so relevant, as I have
noted, is the historical reality th# until the Federal Government
assumed its role, these rights were not protected even in the most
minimal fashion. At least one individual has suggested that education,
“be returned to the States.” Should this come about, I would argue

N
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forcibly for Federal retention of the role of protecting essential civil
rights, on constitutional, legal, and Historical grounds.

Commission investigation of these and other false controversies wil,
I believe, be beneficial because these disputes pervade all areas of civil
nghts policy and permeate all major Federal agency initiatives in the
areas of education, employment social services, barrier removal, and
transportation. - °

I would propose, second, that the Commission take a long and hard
look' at the ways Federal departments and agencies are themselves
protecting the human and civil rights of disabled persons. This is vital
not only because so many disabled persons are actually and potentially
affected, but also because to have any credibility with the private
sector the Federal Government must first get its house in order. This is

the “‘glass house” standard—and the Federal Government-indisputably

fails it. Employment of disabled individuals, an issue to be addressed
later today, can only be described as abysmal. Agency compliance
with Public Law 95-602 requirements that they themselves follow
section 504 in their ‘programs and activities is nonexistent in almost
every department There can be no clearer signal to the country that
the administration is serious about disability rlghts than a convincing

demonstration of commitment to these rights in its own internal -
" workings. - - '

Interagency coordination is a third issue I beljeve the Commission
should address. On section 504, for example, a majority of agencies’
subject to Executive Order 11914 still have not promulgated final rules
govermng impiementatiorr of the statute; equally serious ;as a problem
is the fact that those rules ‘which have appeared have varied
substantively, imposing difficult standards upon cities, counties, States,
universities, and other recipients of aid from more than one Federal
agency and, equally important, confusing disabled ‘people as to what
rights are protected {vhere and in what way. The administration has

taken, to date, a remarkably passive role on this problem, permitting i

deadline after deadline to pass with no serious effort to impose order
and discipline upon the affected agencies.

There are other, snmllarly serious, interagency problems. The mdst
vivid, perhaps, concerns employment issues. Many disabled people
require certain supportive services in order to be able to work: access
to the workplace availability of sign language and qther ‘translation
services, suitable housing, usable public transportation, and the like.
These are available—if the disabled person does not work. Thus,
recipients of social security benefits aften may obtain housing in

federally assisted developments, transportation in social service trans:

portation programs, attendant-care services in the home, anid coverage

of medical expenses. Persons who work are denied all these essential, -

- 4 . . [N
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services. Our government effectively nullifies its own efforts by such
contradictory  requirements. 1 am’ not arguing for reduction or
elimination of these services for recipients of financial aid—far from.it,
. as many recipients are not able to work. But I do believe that extension
of similar help for emplayed persons would be remarkably effective in
stimulating employment among disabled Americans- ) )
This would be largely.separate from an ongoing effort to remove
“work disincentives/ from social security legislation and regulations.
Pending legislation (H.R. 3236 and H.R. 3464), passed by both Houses
of Congress but not yet enacted as a conference bill, would remove
many disincentives to employment. What I am talking about is
providing incentives to work. Similarly, passage of legislation extend-
ing employment protection td noncontractors, through revision of
\Title VII’of the Civil Rights Act, is vital if the goal of equality .of
- opportunity in employment is to be reached. Other efforts might
include incentives to industry to hire disabled individuals, through tax
credits and other measures. Finally, some form of -national health
insurance will be needed to offer severely disabled persons coverage
for high medical expenses so that they may work.

A fourth area I would encourage the Commission to investigate is
that of the -interrelationships between the various protected classes
with respect to civil rights enforcement. "We have found that poverty
is a Mpjor factor in “‘causing” disability. Similarly, prevalence rates of

b}

disability are twice as high among blacks as amorig whites and others

in qur'country. As many as 35 percent of all élderly persons have at
least one disability. It must be true that wg cannot 'eliminate
discrintination, or promote equality of opportunity, for disabled
persons without at the same time, attacking the roots of discrimination
amohg others in our societyy Yet it is true that enforcdment activities
are almost without exceptioh uniclass iﬁ‘“‘rp@é?g. Somg progress has
been made in this area vefy recently, notably the“efforts by the
. Departments of Health, Education, and Welfare (now I;lealth and
Humah Services) and Labor to consolidate enforcement programs for
mingrities, women, and’ disabled persons. The most pervasive com-
monality—that of the needs of elderly and disabled individuals—has
yet to be recognized officially through common efforts. It appears
almost certain that consolidation will conserve scarce personnel and-
other resources while multiplying effectiveness of implementation
efforts. - ’ »
Fifth, the Commission might look into the economics of disability
and age. In its rush to “balance the budget,” the administration is
' proposing broad cuts in discretionary programs and control over
enforcement expenditures in civil rights. For disabled individuals, as
well as ‘for other protected groups, such cuts have tragic conse-
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quences. The Title V provisions of Public Law 93-112, to take just one
majop@&ample, offer protection er “qualified” handicapped individu-
als, that 1s, those who meet the eligibility criteria for service provision
and employment. By constraining spending on vocational training and
other services, the administration is ensuring that fewer and fewer
persons will be “qualified” for protectign under the law; this means, of
course, that more and more will be qualified for Federal financial aid. I
have calculated recently that for each person who leaves or avoids
altogether such programs as social- security disability insurance, the
dividend for the Federal Government_is $11,000" annually: about
$2,000 in lincome and payroll taxes on an average income of
approximately $10,000 and about $9,000 in medical; service,-and other
benefits provided through the social security programs. Thus, this
year’s budget may be balanced, but subsequent budgets will be thrown
seriously out of balance. Meanwhile, the lives of millions are seriously
harmed. o :
Then, too, the kinds of expenditures that would remove disability

from the ranks.as one of our most pressing social problems are being ',

curtailed or foregone altogether. I am thinking particularly of research
and technological efforts. W¢ have today the capability of helping a
severely paralyzed individual “move” anything that can be controlled
electrically; in fact, basic research in at least two sites is showing that
spinal cord injuries may be reversed surgically within the very near
future. For blind individuals, we have available machines that literally *
“read aloud” almost anything in print. On the prototype level, we have
machines that will do the opposite for deaf persons—instedt of saying
what it sees, the machine would print what it hears. Treatment to
reduce or even eliminate Spasticity in cerebral-palsied individuals is
proving surprisingly successful. In the area of mental retardation,
progress has convinced the National Association for Retarded Citizens
that it is now feasible to talk about possible cures for retardation. At
this stage, then, when we can envision these kinds of advances within

the foreseeable future, it is very discouraging to realize that the

Federal Government is spending on rehabilitation research’ only one
dollar per disabled person per year—and 9is cutting even that token
investment. . '

My basic point for the Commission is that the administration’s
failure to understand and act on the economics of disability and age is
constricting the effectiveness of its work on protecting and advancing
human and civil rights. This is a legitimate area for inquiry by the
Commission. . .

Finally, the passivity of the Federal role to date in enforcing
disability rights is a cause for grave concern. By “passivity,” 1 mean
the administration’s failure to move vigorously and visibly to end
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discrimination on the basis of disability. This failure' is evident
everywhere: in the. overreliance upon individual complaints from
disabled persons (which penalizes the poorer, more severely disabled,
less politically sophisticated people who may not be aware of their

+ _ Tights and may not be confident eriough to file complaints), ‘in the

dependence upon administrative procedures to the almost total
exclusion of tougher measures (funds are very rarely cut off even in
the face of persistent, blatant violation of law), .in the paucity of
appointments for disabled individuals and recognized advocates to
leadership positions in enforcement efforts (today, or example, all 44
top officials of DHHS’s Office for Civil Rights are able bodied), in the
absence of serious attempts to advise disabled individuals nationwide
about their rights, in the chronic underfunding of enforcement
activities, in the readiness to sacrifice rights and sé?vices for political

g_»__&u;n (in Florida, for example, 8ross inequities were ®rought to light by
. the"State’s owq auditors, by DHHS’s Office of the Inspector General,

and by other observers, yet the administration sent its Director of
Management and Budget to testify before the Congress in favor of
granting States waivers from requirements protecting disabled individ-
uals receiving rehabilitation sefvices),” in  the failure to introduce
iegislation and actively support others’ efforts to extend protection
(notably in private, employment*and housing), and in other areas. This
is not to say that progress has not been made. It has. Looking only 2
years into the past, we find that compliance reviews and protected-
class consolidated enforcement activities are growing in number and
importance. It is to say, howe\;eg, that we are just beginning.
These problems are serious. To appreciate the urgency of appropri- .,
ate Commission actidn on these issues, you must consider the
- consequences®f inaction:
¢ Controversies over costs and relgted issués likely will slow
significantly the vigor of the Federa] enforcement effort—even as it
is just beginning. o, )
* Lack of interagency coordination -and pooling of efforts will*
mean that true opportunity continues to elude our grasp. Equal
employment opportunity means little to an individual who has not
received the training to compete for Jjobs—because such education
was denied in violation of law. Accessible buildings help little if
people do.not have the transportation they need to get there.
Removal of work disincentives does little if people cannot afford to
try to work because supportive services are contingent upon not
working. Isolated efforts by different agencies then are doomed to
almost certain failure.
. g;e’rote:cted‘-class fragmentation will prevent eradication of the
robts of disability. Poverty and related problems are both cause and




effect of disabflity. The one cannot ‘e solvgd withdut the other. And

research and technology offer the means to eliminate much exnstmg,

and prevent much future, disability.

¢ Lack of a visible posture as being serious about disability rights

cripples voluntary efforts in the private sector while encouraging

those who wish to delay or rescind protection.

. It is not difficult to“envision a conflux of problems, each feeding
upon the others, each exacerbating, the tensions created by others.
False controverSies, Federal Government laxity in observing the
standards it sets - for -others, interagency . conflicts -and overlap,
continued cuts in dlscretlonary programs preparing disabled persons to
be “qualified” for protection, and continued failure to inform and
advise disabled persons about_their rights under law may, together,
create conditions undér Wthh open rebellion against disability rights
will occur. In the relative absence of a powerful, highly sophisticated
national moyement of disabled individuals, political pressures to cut
back on these rights will be difficult to resist. The r&fts so few know
about today may not be there tomorrow. )

I have spent three decades overcoming a disability and movmg from
dependence to mdependence I and many others have suffered greatly

" from the denial of eyen the most basic rights. Our striving is seen ds the
efforts® not of people” who are deserving, but overreaching; not as
within their rights, but as jeopardizing and even threatenmg the rights
of others; not as people who can, but as people who‘cannot.

Very recently that has- begun to fall before the force of law.

" Educatars, social service providers, elected officials, employers, and _
others are now expected to look not just at dlsablhty but also at ability,
not just at barriers but also at ways to eliminate these barriers. The'
potential of thisj new development “for freeing abilities from the
shackles of dlsabZlmes is awesome for miljions of Americans and for
‘millions more to come. .

For many who have suffered and worked as 10ng and as hard as we
have, the dreams of such a short, hopefil time ago now appear fragile,
uncertain, and even vain. For the dreams to take hald, to become thore
real, to live and grow, we must recognize that protecting the rights of
disabled persons is in its very essence affirming what is most human
about us. The dream must become our dream, each of us and all of us.
And then the dream will never die.
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STATEMENT OF FRANK BOWE, DIRECTOR, AMERICAN
COALITION OF CITIZENS WITH DISABILITIES, WASHINGTON,
D.C. \ .

DRr. BOWE. Chairman Flemming, Commrissioners, good morning
and thank you for asking me to be with you in this important
consultation. \ N P

“As you know, the Commission is beginning its'study of disability
rights at a propitious time. Nationally prominent experte will brief you
today and tomotrow on the most critical issues meriting .your
attention.” . ] N

I have been asked to put down an overview of these concerns and to
offer some historical perspegaiwe on where .we ‘have been, where T
are, and where we appea heading. I will he developing a numba‘é

)

-of points. Briefly thes; z °

* One, the Federal role is gnd fRust be substantial. As little as has
been done to date on the Federal levél, much less, indeed perhaps
nothing, would have been done without Federal intervention on our
behalf. This role must be sustained and it must be substantial. o
* Two, serious problems compromise the integrity and. the -~
effectiveness of the Federal Government in this role. Federal
agencies responsible for enforcing our laws nationwidé have failed
to set a standard of excellence in their own compliance with these
same laws. Interagency cooperation is noticeable more for’ its
absence than for its presence. The enforcement posture today is best -
described as passive. g -
¢ Three, the administration J1s undercutting progress on disability
rights by restricting investment in training for disabled pegple. By
law, only those disabled individuals who are “qualified” are
protected. Curtailments in spending on education, rehabilitation,
independent living, and similar services mean, -in effect, that fewer
disabled persons each year become “qualified” while more become
eligible for Federal financial assistance, including disability insur-
ance and supplemental security income. The economics of disability

~and age offer compelling reasons to upgrade the entire -Federal
effort in training and enforcement and warn of the grave conse-
quences of further cutbacks, ) S
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Mr. Chairman and members of the Commission, you do Know from
your own mvestlgatlon of the enforcement of and lack thereof of the
rights of elderly Americans the basic concerns I am attempting to
address this morning. There are many similarities. There are also a
great many differences. But the enforcement posture, the lack of
coopetation, the lack of a perspective that would enable this
government to recognize the essential similarity and the essential
rationale of enforcing these rights and of doing so in conjunction with
enforcement of the rights of minorities, women, people who are poor,
and people who are old is a perspective that is almost totally lacking in
Federal Government today.

The Commission can do tremendous good to this country by
recognizing that poverty is a basic cause of disability. Of course,
disability is a major cause of poverty. The Commission can do great\
good by recognizing that as many as one-third of all elderly people are
also disabled. The Commission can do great good by recognizing that
disability is twice as prevalent among blacks as among all other races
.in our country. The Commission can do great good by recognizing
that among Hispanics and other minorities in our country the
prevalence rate of disability and the prevalence rate of false placement
in special educational programs on the basis of “disability” is a
continuing and extremely serious problem.

The Commission caifb great good by recognizing the very simple
fact that if this country helps people become taxpayers, that is how
you balance a budget, not by forcing millions and millions of people to
be tax users and to rely upon the Federal Government to provide them
with sustenance, indeed with life, but by recognizing that this country
can, this country must, move forward in these areas. This calls for
leadership on the part of this administration. It calls for spending. But
the economics of disability and age compellingly show it cannot be .
done otherwise.

These issues may Be approached fr0m the historical perspective,
which helps explain them and suggests some alternatives to future
development of Federal policy in this area. The overriding historical
fact is that disabled people have been segregated from the mainstream
of America virtually from the Nation’s first days. This has two
powerful effects: One, the Nation is largely inaccessible to people with
physical, sensory, mental, and otional disabilities; and, two, most
Americans have great difﬁculty}gnceiving of people with disabilities
as people who can work and, -therefore, justifying the expenses
required to remove barriers so that we can. In fact, it is only in the last
decade that the rights of America’s 36 million disabled citizens have
begun to be protected. :
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The nature of the Federal role emerges from these considérations.
While the Federal Government cannot legislate attitudinal change, it
can establish minimum standards for behavioral change. This must be
done. I want to stress this point vigorously: A government that claims
only a 7 percent rate of employment of disabled people, particularly
one in which the lead agencies responsible for enforcement of our civil
rights have less than 5 percent employment of disabled people, cannot
expect a Nation to take pronouncements about disability very
seriously. i

. In my conversations with business Jeaders around the cotntry, they
say that if the government, which is irf the business of spending money,
can’t see the value of hiring the handicapped, why should they, in the
business of making money, do so? A government that ignores the legal
mandate requiring Federal agencies to comply with section 504 in
their own activities does not command much respect nationwide. A
government that assigns responsibility for coordinating the Federal
effort to a committee that has yet to demonstrate its effectiveness in
this area and which is headed by an individua; who is apparently a
lame duck does not thereby strengthen its posture. A government that
avoids penalizing violators of our civil rights, except in the most
extreme and blatant of instances, and even then rarely, does not inspire
our confidence. A government that does not Rave even one disabled
individual as administrator of our civil righ‘l\enforcemerft programs
shows littl€’ conviction in the rightness of our rights. And a govern-
ment that is reluctant to opgpose attempts to destroy our civil rights, as
in the current battle over access to mass transit, does not offer
reassurance that these rights will survive the assaults of the future.

F'his year as many as 340,000 fewer disabled people will benefit from
rehabilitation than were helped last year ‘thanks to legislation intro-
duced by this administration and enacted or now likely to be enacted
by the Congress. Mr. Chairman, speaking as an individual who was

“named by then-Secretary of State Cyrus Vance to serve as the United
‘States representative to the United Nations in planning the Internation-

al Year of Disabled Persons, I do feel somewhat compromised in going
before the United Nations when I am asked what our government
plans to do to celebrate this year and might have to indicate that, well,
we would be rehabilitating a third of a million fewer people than we
did last year. .

Today supportive service is necessary for many disabled people to
work, including transportation, accessible housing, adequate medical
coverage, attendant care. These kinds of assistance are extended only
to those who are not working or actively secking work. Now, of
course, this does come from the historical perspective that people with
disabilities are people who can't work, therefore, people who must be

.
-

20

‘ 25




taken caré of. But the essential point, that it is in the Nation’s best
interest as well as that of disabled people that we be able to support
ourselves and work and that, therefore, this Nation should do what it.
is that is required to further that goal, seems somehow overlooked. *

All this is not to say that no progress has been made since Title V
became law in 1973. It has. Looking only 2 years into the past, we can
identify areas in which the administration has shown willingness to
take our rights seriously. It is to say, however, that we are only
beginning.

Perhaps I could add that in a number of countries around the world
the concept of rehabilitation to work, the concept that people with
disabilitios.have abilities, the concept that it must be the posture of the
country to establish conditions under which these abilities will govern
those persons’ lives, is unknown. In those countries we have seen a
tremendous amount of unrest and disturbance about how to come to
grips with the awesome problem of coping with a very large and
rapidly expanding population of people with disabilities. It is some-
thing that puzzles them tremendously. They don’t know what to do
and they are faced with the billions and bﬂllons of dollars—in some
cases hundreds of billions of dollars—in caring for people, and they
don’t know how to help those people. In this countsy we do. We know
how and we won't do it.

A few of us have managed to overcome many of the barriers and
become independent, self-sufficient citizens. For many who have
suffered as much and worked as long and as hard as we have, the
dreams of such a short hopeful time ago now appear fragile, uncertain,
and even vain. For the dream to take hold, to become more rqu, to
live, and to grow, we must recognize that protecting the rights of
disabled people is, in its very essence, affirming what is most human
about us. The dream must become our dream, each of us and all of us,
and then the dream will never die.

VicE CHAIRMAN HORN. Thank you very much, Dr. Bowe.

[Applause.]

You mention in your paper, among many very perceptive and useful
observations, that there is a persistent failure to coordinate policy
across agency and departmental lines. I wonder if you could elaborate
on that somewhat and suggest what solution .you see to achieve
Federal coordination of programs in this area.

Dr. Bowe. I would think, Mr. Horn, the issue is ‘one that can be
settled fairly simply, fairly rapidly, fairly expeditiously by the
establishment by the President that this shall be done, by the
assignment of that responsibility clearly and unambiguously in the
hands of someone who has both the authority and responsibility to do
that.

»
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I would not begin by handing it to a committee that has not shown it
can do it and that is headed by an individual scheduled to leave the
government quite shortly, and thereby undermining the very credibili-
ty that he might have had. '

I would not do it by allowing deadline after deadline to pass with
respect to the issuance of regulations affecting our rights. We ‘are
talking now about 7 years after the enactment of section 504, and a
majority of agencies in this government have not promulgated final
rules.

I would not do it by scattering the’ responsibility for conducting
different parts of this effort into different agencies without at the same
time providing a.powerful and disciplined coordination effort. I am
referring, of course, to the fact that section 501, which protects our
rights in Federal employment, is placed with one agency; section 503,
which deals with private employment by contractors, is dealt with by
another agency; section 504 is apparently at this time in limbo, but is*
the responsibility of a number of agencies throughout government.
Supposedly, there is a mechanism for coordinating this. The Congress
2 years ago tried to establish that mechanism. I have seen no evidence
today that it works, that the President has given it the kind of
authority it needs. Basically, what I am saying is it is a very simple
matter; it is a routine matter of hard leadership. .

VICE CHAIRMAN HORN. Do you feel that coordination should come
from a lead cabinet officer, such as the Secretary of Health and Human
Services? Should it come from a White House coordinator, or Office
of Management and Budget coordinator, or whom?

DRr. Bowe. I would think that when you are dealing with 36 million
people whose needs and lives are affected by and governed by
virtually every agency in government, you have to start at the top. I
would establish within the Office of the Assistant to the President for
Domestic Policy the authority and the responsibility to bring these
agericies into line and get them moving.

VICE CHAIRMAN HORN. Chairman Flemming?

CHAIRMAN FLEMMING. First of all, I would like to express to you
the deep appreciation for the quality of leadership that you have
brought to this movement, and this is certainly reflected in your
opening statement to the Commission, a statement which I have found
to be very Kelpful.

I fully understand and appreciate the fact that you find in the present
picture very few developments that you could identify as encouraging
developments. Nevertheless, I noted that Just before the end of your
presentation you did say that all of this is not to say that no pfogress
has been made since Title V became law in 1973, You indicated that
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you felt that there were certain areas where positive steps had been
taken.

I am wondering if you could 1dent1fy for the Commission one or two
of the areas where you feel that people have responded to this
challenge and have moved forward because personally I feel from time
to time it is important to lift up models of suctess, hoping that that will
inspire others to do likewise.

DR. Bowe. Mr. Chairman, thank you first for your very kind
comments. 1 have, as you know, the deepest respect for you personally
and the deepest respect for this Commission. I was one of the
individuals who did try to help you get the authorization from the
Congress to eﬁr into this area, and I am very pleased that .you have
this authority.

To respond to your question, I think it is important to offer disabpled
Americans some inspiration that their government cares and will act.
You have asked for some success stories. After long and hard
searching, I can identify a few.

One, I am pleased that with respect to section 504 enforcement and
section 503 enforcement there has been a consolidation .of the
enforcement activities on behalf of members of ‘minority groups,
women, Vietmmram veterans, and disabled people I have seen this in the
. Department of Labor and the Department of Health and Human
Services. ThlS has been encouraging.

Second, 1 ‘have been encouraged that at long last those two
agencies—it doesn’t seem to have been picked up by the others yet—
but the basic comprehension that you cannot enforce a law merely by
1nvest1gatmg complamts has been made. I feel that is a very
encouraging step forward because, as you know from your own
experience, the people who complam are the most sophlstlcated
individuals and are not the most likely to be dlscnmmated against. And
when you have systemic and widespread discrimination, the only way
you are going to get at it is by going at it. This is not a case where you
‘go along to get along. This is a case where you go after it; where.you

find it, you prosecute.
. Third, I have been pleased to SW occasions in recent

memory there has been a decision by this government to exercise at
least some of its authority. Where discrimination has been blatant,
there has actually been a step to terminate funding and begin
debarment procedures. That this has not been done more often is, of
course, deeply disturbing to anyone who knows, as I do, how
widespread the discrimination is out there. It is alsc:“?y difficult to

understand, because I don’tsee how they expect to achfeve voluntary

compliance without explaining very clearly that this has got to be

done; otherwise there is going to be a penalty.
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I am pleased that one department recognizes that our rights cannot
be enforced without educating our people on them. It may sound
basic, but these rights are so new and, unfortunately, because it is a
long and drawnout and complicated process by which so many
different agencies are saying so many different things, these rights are
complex. I don't understand how, in a situation where 8 out of 10
disabled Americans, to the bgst of our knowledge, don’t know enough
about their rights to be able.to take full advantage of them, how this
government expects to be able to achieve implemgntation and
enforcement of these rights.

Beyond that, I would have to go over my files.

CHAIRMAN FLEMMING. ‘Could I Just ask you which department
moved to cut off funds for failure to enforce the Jaw? '

DR. BOWE. Labor. ° .

VICE CHAIRMAN HORN. Commissioner Ruiz?

CoMMIsSIONER Ruiz. | have no questions.

VIcE CHAIRMAN HORN. Commissioner Saltzman? .

* COMMISSIONER SALTZMAN. Mr. Bowe, your complete paper that
was submitted for the record indicates the nature of the problem
relative to employment. I wonder whether you might briefly comment
on other areas of civil rights problems such as housing and voting
rights.

Dr. Bowk. With respect to housing, the basic point to be made is
that in this country something on the order of 1 percent of all
apartmentS—I am not talking here about houses—are at least potential-
ly accessible. There is nothing more depressing to me as I travel
around the country than to have someone stand up and say, “Where
will I be able to find a place to live?” Now, there is a bill working its
way through Congress, or so they tell me, that would make some
token improvements in this area. I am referring to Title VIIL.

Now, we went over to the Congress and we said, “Well, it is very
nice to banish discrimination in housing. It would be nice if it were
possible for these people to get in.” The Congress saidy “Well, that
would cost money and if you asked for that and we put that clause in,
there is rio way we are going to have a bill to show." So the situation
as it stands now is that there is no provision in that law for any
accessibility renovation.

Number two, the United States Government today without excep-
tion has devoted its efforts to building separate construction for
disabled people and for elderly people, housing developments in Wiith
these people are offered the opportunity to live in an accessible
location. There has been no attempt-to date to do anything to open up
most of the housing market. Therfe has been no look at vouchers.
There has been no look at tax incentives. There has been no look at
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any kind of even encouraging@ott of stuff to help the private housing
industry recognize the fact that, as my colleagues in Sweden tell me,
every apartment house in the country will have disabled people in it
during _its lifetime and one out of every two houses in the entire
counﬁl‘ have disabled people living in that house during its usable
life.s -

With respect to voting rights, the Congress has had before it at
virtually every session since I came to Washington a bill providing
that disabled people are people like others and should be able to vote.
These never even got to a hearing stage, to my. knowledge. It is
incredible that this has not happened. A lot of people with disabilities
are forced to do an absentee ballot in order to vote, and this does
bother a great many of them. This is so simple, so basic to the
' American way of life, and they are not even able to participate in it.
This causes a great deal of concern. It is the kind of thing that begins
to make you appreciate the fact that this country is not accessible.

There are 3 number of other areas as well.

VICE CHAIRMAN HORN. Commissioner-Designate Berry?

COMMISSIONER-DESIGNATE BERRY. I have three or four.questions.

First of all, is it the case that Labor in fact cut off funds or simply
moved to cut off funds, in the instance that you cite? Was it the Office
of Federal Contract Compliance or someplace else?

DR. Bowe. It was the Office of Federal Contract Compliance, "and
the move was made to cut off. As you know, there was an
administrative proceeding and a hearing provision. To my knowledge
the final cutoff has not yet been made. There will be someone
testifying later this morning who will be able to expand upon that.

+ COMMISSIONER-DESIGNATE BERRY. The other question is about
Title V. In your longer paper which you submitted to us, you point out
that there is protection for “qualified” handicapped individuals; that is,
those who meet the eligibility criteria. Are you suggesting you think
there ought to be a change in the law, or are you just complaining
about the budget? )

DR. Bowe. I raise the point because what this government is doing
is ensuring that fewer and fewer people are protected each year. I was
talking about the budget.

COMMISSIONER-DESIGNATE BERRY. The other is, is there specific
data available on the cost-benefit ratios of training and educating
disabled people as opposed to not training and edué’iting them? 'Is
there specific information available which would show the benefits?

DR. BOowE. Yes, it is available. The Commission has it. It took me a
book to answer the guestion.

COMMISSIONER-DESIGNATE BERRY. I see some of your colleagues
out there shaking their heads no, but you are assuring me yes.

v
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DR. BOWE. Yes, it is there. :

COMMISSIONER-DESIGNATE BERRY. If you could give us some
further information about where to find such data, I would appreciate
it. Not now, but at a later time.

Dr. Bowe. Okay. It is called Rehabilitating America and it is a
whole book about nothing but the economics of disability and age.

COMMISSIONER-DESIGNATE BERRY. You say in your longer paper
that at the time the 504 regulations were being issued that some
university president said to Joe Califano that you were requiring them
to retrofit and to do all these things for facilities that nobody would
use. Is there any data available on how many people do in fact use
facilities once they are retrofitted in universities and other places
which would indicate that the university president was wrong?

DR. BOWE. The university official I was referring to was complain-
ing that people with disabilities may not be college-caliber people. I
wanted to make the point very clearly that I do disagree.

With respect to the issues you raise about statistics, the Office for\
Civil Rights in the Department of Education has-issued a report which
indicates that something on the order of 40 to 45 percent of the
Nation’s colleges will meet the June 15 deadline for compliance with
504. °

With respect to your question on availability of statistics as to how
many people do use facilities once they are made accessible, the
answer is that is in process, and let me explain why. It is not enough to
remove a barrier in front of a building if you can’t get to the building;
it is not enough to put an elevator in a building if you can’t get into the
building; and it is not enough to put an elevator in a building if you
can’t get into a room in the building. So it is necessary to take a
perspective in which we say, “We will have to remove a number of
barriers so that a given trip can be made,” before we can sit down and
say, “How many people are making that trip?”

As you know, if you are going to Pittsburgh from Washington, you
have to be able to go each step of the way in order to get to Pittsburgh.
It does you no good to know that you can get from the terminal to the
hotel in Pittsburgh if you can't get through the terminal in Pittsburgh.

So I would raution the Commission very strongly not take too
seriously a lot of the statistics that are being thrown around, especially
in the case of transportation, where people are saying, “Well, you
know, only 65 people use the subway each week.” First of all, I would
like to know who is counting. I mean, I am a disabled individual and I
would like to know how many people would say, “Aha, orie more.” I
would like to know what the definitions are. I would likg to know
where the counting is being done. I know that in the middle of the
worst snowstorm in the history of this city, at least as long as I have
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been here, there was one count and that count was publicized
nationwide, indicating that we are spending all this money and this
number of people used the system and, therefore, the cost per ride
pi'o'vided was something like $35,000. Of course, everybody immedi-

-agely grabbed hold of that and ran with it.

I would caution people to recognize that ‘a cost per ride or a cost per
unit of service is a ratio, and it is dependent as much on its numerator
as on its denominator.

COMMISSIONER-DESIGNATE BERRY. Do you think the issue of how
many people will use the service ‘or might not use the service is really
relevant to whether or not it should be made available and whether
there ought to be a right to services? Do you think that all of this talk
about budgets and cost- benefit ratios is really relevant to whether the
services should be made available? .

DRr. Bowek. It is relevant. Let me tell you why. There are a number
of different ways to do something, and I think"disabled people in this
country would stand behind me when we say we want it done. We are
also conscious that the cost will be high. If it can be done and done
right to serve pepple and be done at a reasonable cost, we would be
very supportive of that. So there would be perhaps different numbers
of people using different alternatives. It is relevant.

However, the basic point which I think you are getting at, and
which I also want tc reinforce, is that the debate must be held upon
equal terms. It is relevant once the basic standard that people who
have a right to what we will get has been established; once you are
talking about equality, then we c,all begin to say, “Okay, given two
equal alternatives, we can begin to discuss something about cost.” This
is not being done right now. People are talking about two totally,
completely, and unarguably unequal alternatives and saying we should
go with the less expensive of the two.

COMMISSIONER-DESIGNATE BERRY. Thank you. I have no further
questions.

VICE CHAIRMAN HORN. Commissioner-Designate Ramirez?

COMMISSIONER-DESIGNATE RAMIREZ. | also want to thank you
very much for your statement. Already it has made ‘an impaet on mé
and I appreciate your comments. : ) o

Dr. Bowe. Thank you.

COMMISSIONER-DESIGNATE RAMIREZ. | was interested in your
comments about what the captains of mdustry said to you in relation to
the government, interested from the perspective of knowing exactly
what strides are being made in employment and in opportugities in the
private sector and how are they affected in the relationshbetween
people with professional training and people who are in skilled or

semiskilled jobs going into the private sector?

?
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DR. BowE. What people in industry tell me is that they are rather
confused by their government. If you take a look at regulations, for
example, that govern this activity, the regulations are very explicit,
very clear, very detailed on those mattets that require no explanation;
but on those that are confusing by themselves and do require details,
the regulations are almost silent. So there is naturally quite a bit of
confusion. What is reasonable about reasonable accommodation?
Where do I get figures on who can build this for me? How much it will
cost? All that kind of information they are telling me they don’t have.

Now, my organization has tried to begin responding to that and so
have a number of other organizations. With respect to the employment
posture on, let’s say, skilled versus managerial-professional kinds of
activities," I would think that our employment pattern generally
parallels that of many other minorities. A lot of our people are the last
hired. They have been hired very recently. As. the recession grows in
our country, they will be among the first to be terminated. When they
are hired, very likely they will remain on their job levél.longer than
their able-bodied colleagues. .

I don’t have data that I am satisfied with on this point, but I do
believe that the salaries generglly would be lower. I am still not quite
certain, because I am not quite sure of the nature of the statistics that
are available. I want to look at that further. i .

But generally I would think that all of this follows a basic need:
Industry has to be helped to understand, first of all, how the abilities of
disabled people can be tapped and the disabilities can betminimized or
accommodated; and, number two, what is the Federal é}?ovemment’s
posture? That is somewhat confusing to a” number of people in
industry. They really don’t know where their govgrnment is coming

-from, how serious their government is. They really don’t know. They

hear different things from different agéncies, which confuses them.

CoMMISSIONER-DESIGNATE RAMIREZ. Just one more question. If
you could share with us your perceptions of how minority person
who are also disabled fare in terms of those protections and -the
services of government. :

DR. BOWE. Terribly, terribly. First of all, there has been absolutely
no effort, except as I have indicated, over the past year an¥ a half to
two years even to begin to look at that in a consolidated way. It.has
been in a bunch of completely separate enforcement activities. They
don’t even talk to each other. For that reason, of course, people who
have characteristics in common across those two enforcement activi-
ties fall'between the gap.

Number two, there is a prevalent notion, shall we say, of counti'égl
noses, and that does have an effect. If you want to increase the number
of minority employees, you will increase the number of minority

-
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employees; you won’t complicate your problem further by hiring
someone who is in a minority who perhaps doesn’t have so much
education or perhaps has something else that might requ1re an
accommodation. I am disturbed by that whole thing.

Then, number three, the basic point comes up, if you are a disabled
person, you must be qualified to be considered for protection. It is a
fact—it" has been shown again and again—that persons who are
disabled who are also members of minority groups are denied an
education or are denied medical care or denied any kind of opportuni-
ty to get vocational training. So when they get to the employment
gatekeeper, they are at a disadvantage.

I just want to stress what I said earlier: terribly. It has been a

" concern of mine for 10 years and I have been totally unhappy with the
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progress in that area.

VICE CHAIRMAN HORN. Commissioner-Designate Ruckelshaus?

COMMISSIONER-DESIGNATE RUCKELSHAUS. Dr. Bowe, I want to
thank you very much for giving me the opportunity to read your
paper. It has been very helpful.

DR. BOWE. Thank you.

COMMISSIONER- DESIGNATE RUCKELSHAUS.” Lc:t s suppose—because
you made a point-that I think i is certainly central to this issue—that the
Federal Government has to playyﬁ\ lead role in educating and setting
the tone of understanding and commitment for the rest of the country.
Let’s suppose that, given an enlightened set of events that may occur,
you became the advisor to the Domestic Council and you had to
develop for the first 18 months of your administration a priorities list
that would include executive commitments, policy statements, and
perhaps legislative proposals of some kind. Could you fashion a
priorities list of four or five major objectives that you might share with
us?

Dr. BowE. Well, I would think that I would urge the President,
first of all, to articulate .himself this policy and instruct all of his
spokespersons, including- his cabinet officials, that this was a major
priority for the administration.

It never ceases to amaze me that Secretary after Secretary will make
comments about employment in their agencies or enforcement of their
rights. They will talk about women, they will talk about minorities,
and that is it, period.

- Number two, I would ask the President to examine the relationship
between the dependence programs, supplemental security income,
SSPI, medicare, medicaid, and the training and enforcement pro-
grams, because I think that no one has looked at them together. I think
they would find some rather amazing things about giving with one

N
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hand and taking with another that I think would absolutely astonish
this administration. .

I would then require as a matter of programmatic policy that any
new initiative that might affect disabled people take into account the
fact that the President has es_tab]ished this objective. There is no
disability impact statement and there is no effort, to my knowledge, to

review, for example, the proposed jobs program for minority youths’

or any ,other such initiative” and say, “What will this do to help
America’s 36 million disabled people? How can we help those people
while we are doing this?”

I would set forth that the ;&rnlnlstratlon would place as head of a
.number of the enforcement programs people with experience in this
area, preferably who also are disabled, and would establish clearly that
the President is going to be behind these people; he believes in these
people; he is putting them in charge of these programs; and he will
stand up for them.

I think I would establish in the same office of the assistant to the
President the enforcement—shall I say the directive—power to
compel any agency which is*not complying with the schedule for
issuing guidelines to come into line. I would put that authority
squarely right there in the White House in the West Wing and stick it
there and stay with it and let the Secretaries know very clearly thar the
President intends that this will be done.

Now, I do wish to pojnt out that I am not seeking to serve in this
capacity.

VICE CHAIRMAN HORN. Staff Director Nuriez?

MR. NUNEZ. Just one question, Dr. Bowe. Ydu mentioned a figure
of 36 million handicapped persons in the United States. How would
you break that figure down and where do those estimates come from?

DR. BOWE. Those estimates come from a numberyof different
sources. They come from the United States census in 1978 They come
from a number of followup surveys conducted by the Social Security
Administration between 1972 and 1978. They come from a study by
the Urban Institute conducted for HEW in 1975. And they come from
a number of other sources, some of them national, some of them
international.

But I have found—and I am quite satisfied in being correct about
this—that the prevalence rate represented by the 36 million figure is an
accurate worldwide prevalence rate. Anyone who examines, for
example, the numbers of people served by disability insurance
(supplemental security insurance, medicare, medicaid) will begin very
quickly to sense that that figure is not too far off.

Now, I must qualify all this by saying that these are all estimates.
‘Nobody knows. We don’t know. We don’t know how many people
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have disabilities in our country. The number could go from 20 million

to 50 million or beyond, depending on how we define disability. But I

am satisfied that this is not an overblown figure by any means. That is
a figure I am completely comfortable in using.

VICE*CHAIRMAN HORN. Thank you very much, Dr. Bowe. Your
examples, the testimony, ‘and the tone that you have set for an
overview in this hearing will be and already have been invaluable to
members of the Commission as we formulate recommendations to the
President and the Congress to deal with- some’ of these longstanding
_problems. g

As one who early in the seventies argued for the handicapped to be
added to the jurisdiction of this Commission, I am delighted that at
long last we are getting experts of your caliber before us to share your
life e)zenences and your expertise in this area.

Thank you for coming.

Dr. Bowe. Thank you.

[Applause.]

"Federal Initiatives

VICE CHAIRMAN HORN. Will Mr. Charles W. Hoehne come to the
stand, please. R

FEDERAL INITIATIVES: ACCOMPLISHMENTS
OF THE 1977 WHITE HOUSE CONFERENCE ON
HANDICAPPED INDIVIDUALS

By Charles W. Hoehne*

L

Thank you for inviting me to be with you at this meeting. It is an.
honor to be a part of the Commission’s initiatives in behalf of
individuals with disabilities. On behalf 6f the National Implementation
Advisory Committee to the White House Conference on Handicapped
Individuals, I express appreciation for the interest, concern, and effort
manifested by the U.S. Commission on Civil Rights.

It has now been almost 3 years since 3,700 persons from every State
and territory assembled in this city for the White House Conference on
Handicapped Individuals (WHCHI). They came here as representa-
tives of the more than 100,000 individuals who earlier had participated
in related conferences at the local, State, and territorial levels. By the

* Mr. Hoehne is executive vice president of Consuitant Services, Inc.. Austin, Texas.
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time WHCHI was concluded, the participants had }:onsi(;fred and
assigned priority to 3,548 recommendations evolving from the previ-
ous State and territorial proceedings. ‘

The basic purpose of those recommendations was to facilitate the
more effective integration of individuals with disabilities into the
mainstream of American life. And, in broad effect, what WHCHI
amounted to was merely a simplé call for greater equality under the

- law. - '

That call continues to be ihadequately heard and insufficiently
responded to throughout the United States. Because of this, the
proceedings which are being held here today and tomorrow are
particularly gratifying and refreshing. '
Congruities and Incongruities g

. In an indirect and unspecific manner, the U.S. Commission on Civil
Rights has for some time been impacting upon disability issues, = @
concerns, and problems. Such an efféct, while perhaps primarily '
inadvertent, necessarily and inevitably obtains-as a consequence of the
Comynission’s discharge of its traditional mandate.

Disability does not respect race, creed, national origin, color, or sex.
Persons from throughout all economic classes and social stations can,
and do, become disabled.

‘But many disabilities occur as a result of disadvantage and
deprivation. The incidence of various types of disabling conditions is

¢ significantly influenced and heightened by factors such as improper
nutrition, inadequate medical care, and substandard housing. ’

Disadvantage and deprivation are’the end products of patterns or
processes of discrimination. Disabling conditions, therefore, are all too
frequently byproducts df the same processes or patterns. That is why
minorities. are represented to a disproportionately large degree among
America’s 35 million citizens who have disabilities. *

-To the extent, then, that Federal effort effectively ensures the basic
rights of, and equal opportunities for, protected classes, such effort has .
favorable, if indirect, implications for individuals with -present or -
potential disabilities. ‘

Yet, a5 WHCHI so abundantly established and documented, the
adequate protection’of the more basic rights of handicapped individu-
als demands a considerably more specific and effective effort. The
implementation plan for WHCHI recommendations states the situation
and the need in these terms: s

»

The basic human and legal rights of handicapped individuals are
more than rhetoric. A growing body of judicial decisions is-
establishing that constitutional guarantees of equal protection and
due process extend to handicapped individuals. These constitu-

-
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tional protections are strengthened by Federzﬁ State and local
statutes enacted to assure attentiveness to the needs—'—anf poten-
tial—of individuals who are handicapped th such particubar areas
as education, employment, accessxblllty, housing, alternative
living accommodations, leisuretime pursuits, public transportation
and voting.

A

The entire [White House] conference record overwhelmingly
reflects that formal articulation of a right is one matter; the
general enjoyment of that right is quite another. It should not be
necessary to vindicate basic rights of handicapped individuals on a
case by case basis in local communities throughout the Nation.
Instead, legislation must be restated with greater force and
precision. More adequate administrative mechanisms for enforce-
ment are needed. . . .

Individuals with disabilities have frequently been referred to as a
“hidden minority.” If substantially hidden, this special population
nonetheless represents the largest minority group in this country. The
disabled papulation also Tepresents, for the most part, the most
disadvantaged and deprived group within our society. Disabled
persons are inhibited and impinged upon by all the problems which
have historically confronted other minority groups or currently
protected classes, but those problems are for handicapped individuals
compounded by the exceptionality of disability.

The various reports issued following WHCHI are lengthy both in
number and in content. Throughout all those reports, it is made plain
that individuals with disabilities have been and continue to be
subjected to massive discrimination. Discrimination can be rooted in
different types of motives and manifested in various ways. This*
Commission and its staff are thoroughly familiar with the more
invidious forms of discrimination which are primarily prompted by
ignorance, prejudice, and economics.

What handicapped individuals are subjected to is perhaps a less
virulent and more subtle form of discrimination. Here, too, ignorance
is a factor; myths, misconceptions, and unenlightened attitudes about
handicapped individuals and handicapping conditions account largely
for the discrimination encountered by all too many individuals with
disabilities.

If perhaps more benign in its underlying motive, this latter type of
discrimination is nevertheless as insidious and as intolerable as any
other type. The end products, disadvantage and deprivation, are
exactly the same in either case.

The reality of this situation represents the broadest finding of

"WHCHL. It is a finding that cuts across all the functional areas, topical

categories, and specific subjects that were addressed. And' the
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amelioration of this situation represents, in a broad and general sense,
the most fundamental recommendation evolving from the conference.

WHCHI Specifics ‘

" An exhaustive-examination of all the major findings and recommen-
dations of WHCHI is not possible within the time available today. Nog
is comprehensive review and discussion of all that evolvéd from the

.various WHCHI proceedings appropriate to the purposes of this

particular meeting.

By way of basic overview, it will be recalled that the various actions
voted and recommended as a result of WHCHI were broken down and
classified under these major headings:

Architectural Accessibility and Safety
Attitudes and Awareness

Civil Rights

Communication

Cultural and Leisure Activities -
Economics )

Education .
Government Organizations and Practices
Health

Housing -

Services to Dlsabled Veterans

Special Populations—Handicapped Aged Persons, Mlnonty
Handicapped Persons

M. Transportation
With regard to the status of the many actions recommended the cover
of the final report of the National Implementation Advisory Council to
‘WHCHI aptly sumrmarizes the situation in its main title: Some Progress
Has Been Made. . . But Not Enough. .

Under the civil rights heading alone delegates voted that 50 specific
actions be taken. Legislation enacted in 1978 was responsive to some
of these recommended actions, but most of the action steps have not
been taken, and implementation of the 1978 legislation continues to
remain substantially deferred.

With regard to disabled veterans, a major ﬁndlng was that this
population faces a particular kind of problem because their disabling
condition precludes their continuation in active military service and
because the Federal and State governments have established a separate
system with specific methods to deal with- their. disabling conditions.
Conference delegates strongly reaffirmed the magnitude of these
problems by calling for improved Veterans Administration programs
and civilian mental health and physical health services as well as
psychological and social services to assist the disabled veteran,

~
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including ethnic and cultural minorities. Twenty specific actions were
recommended.

The Veterans Administration has been carrying out training and
other activities to strengthen its rehabilitation services for disabled
veterans; requests for proposals are out for the evaluation and
improvement of special aids, appliances, and technological devices. No
one purports, however, that progress has been as rapid or massive as is
desirable.

As part of the overall conference, during February of 1977, 11
workshops were held in communities heavily populated with minori-
ties. The purpose of these meetings, which were held in all parts of the
United States, was to increase input from handicapped individuals who
are nonwhite or of Hispanic ancestry.

The special problems of handicapped aged persons were addressed,
as were the exceptional circumstances of handicapped Native Ameri-
cans and the unique needs of handicapped individuals in the Trust
Territory of the Pacific Islands. The major finding of this effort in
behalf of special populations of handicapped individuals is expressed in
the following language:

The general problems of neglect and inadequate provisions which
occur for all handicapped persons aré even greater for persons
who are also members of ethnic minority groups. Similarly, the
unique needs of the rapidly growing population of elderly
handicapped persons have also been neglected in the development
of national policies on behalf of all mentally and physically
handicapped persons.

.The problems of special populations with handicaps do not
exist in isolation. It was evident that recommendations, to be
meaningful, would require that emphasis on appropriate services
and programs be specified in each of the topic areas. . . .

Eleven specific recommendations pertaining lo the unique circum-
stances of handicapped individuals who are nonwhite or of Hispanic
ancestry evolved from the workshops held in communities heavily
populated with minorities. ‘

Specific implementation action responsive to the findings and
recommendations related to special populations of handicapped
individuals has been less than auspicious. The 1978 amendments to the
Federal Rehabilitation Act contain a number of provisions designed to
strengthen and facilitate services to handicapped Native Americans
but, as with the 1978 amendments as a whole, these provisions are
substantially in await of implementation.

And to the extent that the spécial problems of elderly handicapped
individuals are being addressed, the primary illustration of this seems
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to be not in public programs, but instead in the coalition that is at this
time being developed between consumer advocacy groups composed
of individuals with disabilities or individuals who are elderly.

There are those who would argue that the basic condition of
handicapped individuals in the Unjted States has in fact worsened
since the White House Conference was held 3 years ago. The problems
of energy, inflation, and growing unemployment, after all, tend to
impact more brutally upon individuals who frequently do not have the
range of coping alternatives available to persons who are not
handicapped.

In the introductory section of the National Implementation Adviso-
ry Committee’s “final report, the present situation is seen in this
perspective:

America is now in the Eighties, approaching the end of this
century. The society is more complex, needed goods are more
costly, resources are dwindling, and competing interests for these
goods, services, economic and natural resources are growing.

The times are difficult for all of us. For handicapped individuals,
the times are the most difficult of all. The issues of inflation,
energy, affordable, accessible education and training, jobs and
upward mobility, food, housing, transportation, health and reha-
bilitation services arg sharply focused within the constraints of
today’s economics and priorities. . . .

Yet, the situation is not entirely dismal and without hope. Public Law
95-602 (the Rehabilitation, Comprehensive Setvices, and Develop-
mental Disabilities Amendments of 1978) is, insofar as Federal
initiatives in behalf of handicapped individuals are concerned, truly
legislation of historic and milestone dimensions. Public Law 95-602
establishes a specific statutory basis and conceptual framework for
improved ®pportunities and greater independence on the part of
individuals with disabilities. Perhaps most significantly of all, this
legislation contains important provisions to clarify, to advance, and to
+#énsure the better enforcement of the human and civil rights of
" handicapped individuals. ‘

The problem is that Public Law 95-602 (signed on November 6,
1978) remains substantially unimplemented. Nor are there any reason-
able prospects that this legislation will be more adequately and more
effectively executed anytime in the foreseeable future.

My fellow panelist, Frank Bowe, has written two books that clearly
describe why this situation is highly detrimental not merely to
handicapped individuals, but to all Americans. His analysis very
soundly and quite convincingly demonstrates how this denial of the
basic human and civil rights of individuals with disabilities, together
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with the associated insufficiency or absence of adequate and appropri-
ate services, enormously complicates basic problems of inflation and
taxation.

I shall not attempt within these time limits and this format to review
what Dr. Bowe has established. Instead, I shall simply offer two
suggestions. ‘

The first of these is that the fact that this meeting is taking place

-provides an additional basis for hope and encouragement on the part of
those who are concerned about disability issues and the rights of
individuals with disabilities. .

The second suggestion is that the United States Commission on Civil
Rights can, through a logical progression of its current efforts and
through the natural evolution of its traditional focus or mandate, make
an enormously positive and greatly needed contribution in this area.

Let me explain what I mean. ‘

Federal Initiatives

Beginning with legislation aimed at the rehabilitation of disabled
veterans of World War I, proceeding with the enactment of the
Vocational Rehabilitation Act of 1920, and continuing with the
authorization and establishment of additional programs and services
since that era, it has been Federal initiative that has been at the
forefront of this field. It has been, throughout the greater part of this
century, Federal action that has catalyzed and provided the more
substantial basis for meaningful improvements in the daily lives of
individuals with disabilities. |

The National Planning and Advisory Council to WHCHI reviewed
the findings and recommendations evolving from the various confer-
ence proceedings. The Planning and Advisory Council then formulat-
ed a basic implementation plan and strategies for the execution of that
plan.

Several components were of central importance to the plan and
strategies. One component was the formulation and issuance of a
strong national policy to ensure that individuals with disabilities may
participate fully in our society with full enjoyment of its benefits. A
clearly expressed, visible, convincing national commitment to such a
policy was requested. Closely related to this were recommendations
designed to guarantee the better enforcement and improved enjoyment
of the basic human and civil rights of individuals with disabilities.

What was recognized then, and what must be recognized now, is
that it frequently is not a disabling condition itself that most handicaps
or restricts an individual; rather, it too commonly is the attitudes about
disabilities and the levels of awareness that most greatly limit persons
with disabling conditions. The recognition of this abundartly docu-
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mented reality is what prompted the National Planning and Advisory
Council to state one of the conference's mote major findings in this
language:

Although handicapped individuals do need certain. accommoda-
tions, they have the potential of being integrated into all facets of
dally life. This integration can be made possible through a change
in public attitude. Awareness by the public of the capabilities of

. handicapped persons mit be stimulated to assure them Lthe same
social and civil rights enjoyed by all the people of these United
States.

There is no better way to foster better attitudes, awareness, under-
standing, and acceptance than by focusing upon and emphasizing the
basic civil and human rights of the vulnerable. »

Insofar as handicapped individuals are concerned, Federal initiatives
traditionally have encompassed more than legislation and appropria-
tions for grants-in-aid. An exhibition of empathy and understanding,
accompanied by theZprovision of a constructive example, also can
represent extremely meaningful Federal initiative, particularly in this
instance and area. ’

This meeting provides exactly that type of display. I urge that the
Commission continue in its initiative.

Thank you very much.

VICE CHAIRMAN HORN. Mr. Hoehne is the executive vice president
of Consultant Services, Incorporated, a former member of the White
House Conference’s Advisory Council on the Handicapped. He is an
attorney in private practice in Austin, Texas, specializing in disability
issues. He is general counsel for the Rehabilitation Services Associates,
Incorporated, which is a private rehabilititation agency providing
direct rehabilitation services to injured, disabled workers. He has had
two decades of experience in State legislative and human services
programs and has been involved in numerous State conferences
affecting the handicapped, including the White House Conference on
Handicapped Individuals. He has been a primary draftsman of the final
reports of that Conference and written a number of books and articles
in this area, his latest being The ABCs of Independent Living,
Rehabilitation Services , and Public Law 95-602: Implementation Issues,
Challenges and Obstacles . We are delighted to have you with us. If you
could summarize your paper, we, of course, w111 insert the original in
the record.
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)‘STATEMENT OF CHARLES W. HOEHNE, EXECUTWE VICE
RESIDENT, CONSULTANT SERVICES, INC., AUSTIN, TEXAS

MR. HOEHNE. Mr. Chairman and Commissioners, I thank you for
the opportunity of being here. I know that I speak for all of the people
who served on the National Implementation Advisory Committee to
the White House Conference when I express appreciation for the
interest, concern, and initiative that the Commission is starting to
exert.

It has been almost 3 years since 3,700 persons from every State and
territory assembled in this city for the White House Conference on
Handicapped Individuals. They came here as representatives of more
than 100,000-people who had earlier participated in related proceed-
ings at the local, State, and territorial levels throughout the United
States preliminary to the national conference here in Washington.
They considered and assigned priorities to 3,548 recommendations,
performed an enormous amount of work, and established a basis for a
series of reports that now provide a very detailed blueprint of the
action required to meet the needs of disabled citizens of this country.

In broad effect, what the whole White House Conference amounted
to was merely a simple call for greater equality under the law. But that
call still hasn’t been heard and responded to very effectively in this
Nation.

The area you are now getting into isn’t really all that new to the
United States Commission on Civil Rights because, as Dr. Bowe
pointed out earlier, disability occurs disproportionately among people
who are disadvantaged agd-deprived. You have been involved in
fighting discrimination for a long time. I think that what you are
moving into now is nothing other than a natural progression or
evolution of your traditional mandate. _

The reports of the Wh)'l@ House Conference represent a thoroughly
documented statement of unmet human needs, but these reports also
represent, as I said earlier, a quite specific and detailed blueprint for
action. Ther€ is,"it fact, a very comprehensive implementation plan.
Right up front in that implementation plan, there is a statement that I
think is very dppropriate to this conference today. The statement
reads:

The basic human and legal rights of handicapped individuals are
more than rhetoric. A growing body of judicial decisions is
establishing that constitutional guarantees of equal protection and
due process@Rtend to handicapped individuals. These constitu-
tional protections are strengthened by Federal, State, and local
statutes enacted to assure attentiveness to the needs and potential
of individuals who are handicapped in such particular areas as
education, employment, accessibility, housing, alternative living
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acc dations, leisuretime pursuits, public transportation, and
boating’

The entire White House Conference record overwhelmingly

reflects that formal articulation of a right is one matter, but the
general enjoyment of that right is quite another matter. It should
not be necessary to vindicate basic rights of handicapped
individuals on a case-by-case basis inf local communities through-
out the Nation. Instead, legislation must be restated with greater
force and precision. More adequate administrative mechanisms
for enforcement are needed.

That is central to the entire implementation plan that came out of the
White House Conference.

Individuals with disabilities are frequently referred to as a “hidden
minority.” If they are substantially hidden, this special population
nevertheless.represents the largest minority group in the country. It
-also represents the most disadvantaged and deprived group in the
country. ‘ .

The reports issued as part of the White House Conference are
lengthy both in number and content, but throughout all those reports it
is very plain that individuals with disabilities have been and continue
to be, as Dr. Bowe earlier this morning pointed out to you, subjected
to massive discrimination in this country. It is not the kind of
discrimination that is based on invidious motives, but on ignorance,
myth, misconceptions, a lack of awareness, and a failure of understand-
ing. But it is-there.

Within the time frame that we have this morning—TI realize we are
probably running somewhat behind schedule—it is not possible to
examine everything contained in the White House Conference reports,
but such an examination is really not essential to the discharge of your
new mandate. Simply by way of refreshing your memory, you recall
that in the final reports the findings and actions recommended were
broken down into these major headings: architectural accessibility and
safety; attitudes and awareness; civil rights; communication; culture
and leisure activities; economics; education; government organization
and practices; health; housing; services to disabled veterans; and then
special populations: handicapped aged persons and minority handi-
capped persons; and transportation.

With regard to the status of many of the actions recommended, the
cover of the final report of the National Implementation Advisory
Council to the White House Conference aptly summarizes the °
situation in its main title, which reads, Some Progress Has Been
Made. . .But Not Enough. . . .

Under the civil rights heading of the reports, delegates voted that 50
specific actions be taken. Legislation enacted in 1978—I am referring
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to Public Law 95-602—was responsive to some of these recommended
actions, but most of the action steps have not be taken and, as Dr.
Bowe pointed out earlier this morning, implementation of the
legislation continues to remain substantially deferred. \

With regard to disabled veterans, for example, a major finding of.the
White House Conference was that this population faces a particular
kind of problem because their disabling condition precludes their
continuation in active military service and also because Federal and
State governments have established a totally separate system with
specific methods to deal with the disabling conditions of veterans.

Conference delegates strongly reaffirmed the magnitude of these
problems by calling for improved Veterans Administration programs
and.civil mental health and physical health services as well as
psychological and social services to assist disabled veterans, including
ethnic and cultural minorities. They recommended 20 specific actions.

The VA now has been carrying out training and other activities to
strengthen its rehabilitation services to disabled veterans, and there are
some requests for proposals out to evaluate and improve special aids,
appliances, and. technological devices. But no one purports that
progress has been as rapid or massive as would be desirable.

As part of the overall conference, in February of 1977, 11
workshops were held in communities heavily populated with minori-
ties. The purpose of these meetings—and they were held in all parts of
the United States—was to increase the input from handicapped
individuals who were nonwhite or of Hispanic ancestry. The special
problems of handicapped aged persons were addressed, as were the
exceptional circumstances of handicapped Native Americans and the
unique needs of handicapped individuals in the Trust Territory of the
Pacific Islands. N

The major finding of this effort in behalf of special populations of
handieapped in’dividuals' is expressed in the following language:

The general problems of neglect and inadequate provisions which
occur for all handicapped persons are even greater for persons
who also are members of ethnic minority groups. Similarly, the
unique needs of the rapidly growing population of elderly-
handicapped persons have also been neglected in the development
of national policies on behalf of all mentally and physically
handicapped persons. - .

3

The problems of special populations with tandicaps do not exist
in isolation. It was evident that recommendations, to be meaning-
ful, would require that emphasis on appropriate services and
programs be specified in each of the topic areas covered in the
report. ‘ 7
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To the extert; Mr. Chairman and members of the Commission, that
the special problems of elderly handicapped individuals are being
specifically addressed, the primary illustration of this is not in public

-programs, but instead is found in the action which consumer

organizations, coalitions of disabled individuals, and associations of
elderly handicapped are themselves putting together.

There are some, I think, who would argue with a lot of force and
merit that the basic condition of handicapped individuals in the United
States has in fact worsened in the 3 years since we had the White
House Conference in this city. The problems of energy, inflation, and
growing unemployment, after all, tend to impact more brutally upon
individuals who do not have the range of coping alternatives available
to persons who are not handicapped.

In the introductory section to the National Implementation Adviso-
ry Committee’s final report, the present situation is seen in this
perspective: )

America is now in the eighties, approaching the end of this
century. The society is more complex. Neede% goods are more
costly. Resources are dwindling and competing’interests for these
goods, services, economic and natural resources are‘growing.

' L]

The times are difficult for all of us. For handicapped individuals, the
times are the most difficult of all. The issues of inflation, energy,
affordable and accessible education and training, jobs and upward
mobility, food, ‘housing, transportation, health and rehabilitation
services are sharply focused within the constramts of today’s econom-
ics and priorities. :

You asked earlier about bright spots. There really aren’t that many.
If I had to identify one, it would be the enactment of Public Law 95-
602. The Rehabilitation Services and Developmental Disabilities Act
Amendments of 1978 is really a major milestone piece of legislation in
terms of services to individuals with disabilities. But the law was
signed on November 6, 1978, and, for the most part, it continues to
remain unimplemented.

The legislation does, though, contain important provisions to
clarify, to advance, and to ensure the better enforcement of the human
and civil rights of handicapped individuals. You should—and by
hundreds of thousands of individuals throughout this Nation as they
learn of your initiative, you will—be applauded for becoming
interested in and moving forward with this effort to better effectuate
the declared public policies of this land.

Dr. Bowe cited one of his books this morning when he discussed
some of the economics of disability and the superciliously inverted
way inzyhich national resources are allocated for the barest subsis-

-
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tence and support of handicapped individuals, keeping them alive but
not allowing them to become productive and independent. He has,
actually, written two books that address this deplorable situation and
the issues which the situation presents. I am not going to be redundant-
by trying to cover ground that he has already covered very
masterfully, but there is, from my perspective, hope and encourage-
ment simply in the fact that this meeting is taking place.

The Uhited States Commission on Civil Rights can, as I said earlier,
aggressively undertake what I regard as a very logical progression of
its current efforts and, through the natural evolution of its traditional
focus or mandate, make an enormously positive and greatly needed
contribution in this area. Let me explain what I mean.

« The Federal Government has preeminently throughout this century
been the catalyst for bringing about improvements in services for
individuals with disabilities. It started in 1918, in large part, with the
enactment of legislation directed toward the rehabilitation of veterans
who were disabled in World War 1. The program became so effective
that in 1920 the Congress extended it to the civilian population. Since
1920 and continuing through 1978, the legislation periodically has been
refined, strengthened, and improved upon.

The National Planning and Advisory Council, which was the group
that assisted in carrying out the White House Conference 3 years ago,
reviewed the findings and recommendations that evolved not only
from the national meeting here in Washington, but from all the
thousands of meetings that took place in States and at regional levels
within the States. That Council formulated a basic plan with strategies
for accomplishing and achieving the goals and improvements which
disabled individuals themselves said they needed in order to become
more independent and self-sufficient. Several components were of
central importance to the plans and strategies developed by the
National Planning Advisory Council. N

One component, which I think is extremely pertinent to why you
are here today, was the formulation and issuance of a strong national
policy to ensure that indiwiduals with disabilities may participate fully
in our society, with full enjoyment of its benefits. A clearly expressed,
visible, and continuing national commitment to such a policy was
requested.

~ Closely related to this component of the implementation recommen-

dations were other recommendations designed to guarantee the better
enforcement and improved enjoyment of the basic human civil rights
of individuals with disabilities.

What was recognized then, and what I hope is recognized now, is
that it frequently is not a disabling condition itself that most handicaps
or restricts individuals with disabilities; rather, it too commonly is the
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attitudes that others have about disabilities and their levels of
awareness—or lack of levels of awareness—that most greatly limit
persons. with disabling conditions. ,

The recognition of this is what prompted the National Planning and’
Advisory Council to state, as one of the conference’s major findings,
the following: ’ :

Although handicapped individuals do need.certain accommoda-
tions, they have the potential of being integrated into all facets of
daily life. This integration can be made possible through a change
in public attitudes. Awareness by the public of the capabilities of
handicapped persons must be stimulated to assure them the same
social and civil rights enjoyed by all people of these United States.

" There is no better way to foster improved attitudes, awareness,
understanding, and acceptance than by focusing upon the basic eivil
and human rights of people who are vulnerable. Insofar as handi-
capped individuals are concerned, Federal initiatives traditionally
have encompassed more than just legislation and appropriations for
grants-in-aid.

An exhibition of empathy and understanding, accompanied by the
provision of a constructive example, also can represent extremely
meaningful Federal initiative, particularly in this instance and area.
This meeting provides that kind of display, and I urge the Commission
to continue in its initiative. )

VICE CHAIRMAN HORN. Thank you very much. We appreciate your
testimony.

Our next panelist on this section on Federal initiatives is Deborah
Kaplan, a private attorney and consultant, a former chairperson of the
National Disabled Women’s Caucus at the White House Conference.

Ms. Kaplan is from Oakland, California, where she has a private
practice and is a consultant on handicapped issues. In 1976 she founded
the Disability Rights Center, which is an employment advocacy
group. She is extremely active in numerous communities and other
boards and councils, and appeared at several caucuses, including the
National Disabled Women’s Caucus at the White House Conference,
as I mentioned, which was held in May 1977. She has provided legal

yresearch and technical assistance preparing briefs and conducting
training sessions @n the legal rights of the disabled under section 504 of
the Rehabilitation Act of 1973. She will discuss Federal employment
and the handicapped. -

If you could summarize your paper in about 15 to 20 minutes, we
would appreciate it.

" Ms. KAPLAN. If you want to wave at me when' 15 minutes comes,
that would be helpful.
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VICE CHAIRMAN HORN. Okay.

FEDERAL INITIATIVES: EMPLOYMENT OF
DISABLED PEOPLE IN THE PUBLIC SECTOR

By Deborah Ka Ian
P y p

While the major subject of this paper is employment of disabled -
people in the public sector, I would like to take the opportunity first to
address the general topic of civil rights and disabled people. It is
extremely important to the disabled community that the U.S. Commis-
siong®n Civil Rights has Yeen granted jurisdiction to extend its
activities to the area of civil rights and disabled citizens. It represents a
recognition by the U.S. Congress that our civil rights are worthy of
study and protection; it also brings us more strongly into the civil
rights “family” of protected groups with whom we have .already
established close working relationships. The period ahead of us will be
a time for developing closer ties and trusting bonds, for putting aside
differences and jealousies. We stand to gain more together than we
ever could separately, and we are all becoming acutely aware of what
we stand to lose if we cannot stand together.

The disabled community has many strengths to bfing to the civil
rights movement. Many of our supporters and allies are from outside
the civil rights arena. We are as diverse a group as the entire U.S.
population. Our families and friends are found throughout the country.
It is incumbent upon us to be strong advocates of the proposition that
the denial of civil rights to any group hurts. us as well. It will also be
our job in the future to remind the leaders of other civil rights groups
that a substantial number of their own people are also members of our
constituency. The civil rights community is enriched by our presence,
for our efforts to achieve independence and equality for ourselves will
directly enhance the lives of blacks, Latinos, women, and cther
protected-c}és members with disabilities.

The Role of the Public Sector in Employment

The public sector has a major role to play in increasing the
opportunities ayailable to disabled people in employment. Although
many changes are needed, and true equality of opportunity has yet to
emerge, it is also true that/public employment has been more.available

* Deborah Kaplan is an attorney and consultant in Oakland, California. w.
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to disabled people than in the pnvate sector. A close examination of |
the issues reveals, however, that we are still only making relatwe |
comparisons. For far too many disabled Americans, discrimipati
employment, public or private, is the rule.

All levels of govemment from Federal to local, have an obligation.
to serve as modéls in eradicating discriminatory practices from their
employment pelicies. There are countless statutes that are enforced by
Federal agencies, State bureaus and departments, and county commis- -
sions which prohibit discrimination against disabled people in employ-

, ment, public accommodations, housing, service delivery, and through
architectural barriers. All segments of the community, including
private businesses, disabled groups, and individual citizens, can readily
spot the hypocrisy inherent in the unequal treatment of disabled job
applicants and employees by government entities that are purporting
to end discrimination by the private sector. The result is that disabled
people develop an often-justified distrust of the enforcing agencies.
Private sector businesses and institutions either realize that the law will
not be strictly enforced against them, or else they lose respect for the
system. All of this drastically undermines the civil rights of disabled
people.

Public sector employment offers a wide variety of employment
opportunities for disabled people. This means that _people with al¥
types of dxsabllmes and training or professions have a greater chance
of finding the job for which they are most qualified. Because many
public agencies and departments employ relatively large numbers of
people, there is a greater likelihood that job restructuring and other
methods for accommodating disabled employees can be managed
without subjecting the agency to an undue hardship. All this enhances ,.~e_

“the attractiveness of public-sector employment for disabled people.

There are public policy reasons for employing disabled people in
government jobs as well. Disabled people must be perceived by the
public as an integral part of government on a highly functional level.

By employing disabled people in a broad variety of positions, many

with direct public contact, a government agency is making a
statement, although it is through actions rather than words. Public
relations campaigns, posters,ﬂgnd “*National Hire the Handicapped
Week” are poor substitutes for the real thing: disabled people
performing a broad variety of public service functions competently y
and efficiently. .

For the same reasons, it is imperative that disabled people be
actively recruited for leadership positions within government agen-
cies. Disabled persons must be involved in setting priorities, develop-
ing policies, and actively providing leadership to public programs. It is
an embarrassment swhen Secretary Patricia Harris makes public

/{l
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statements deploring the lack of ‘minorities and women in higher level
positions at HEW (now HHS) with no reference at all to the greater *
void of disabled people at the top of that agency. It is not enough to
hire a token disabled person to lead an agency that deals exclusively
with disability programs. Of course, disabled individuals should head -
such departments, but we should also find disabled representatlon at
policymaking levels throughout the public sector.

The Record of the Public Sector

Federal: Since 1948, the Federal Government has been prohnblted by
statute from discriminating against disabled people in employment.?
However, the wording of the statute is indicative of the negative
stereotypes about disabled people of that time with its express
requirement that the disabled person not present a hazard to himself or
others on the job. While a concern for safety is legitimate with respect
to all employees, such statutory language exposes an underlying
assumption that disabled workers are more prone to injuries on the job
and/or are more likely to use poor judgment in choosing employment.
Such assumptions are offensive and not supported by experience.

During the period between 1948 and 1973, the Federal Government
initiated the selective placement program in the Civil Service
Commission (CSC, now the Office of Personnel Management) to
expand employment opportunities for disabled people. Majorunderly-
" ing concepts of this program were that disabled people needdd to be
carefully screened into appropriate positions, there being many
positions from which it was felt people with disabilities could be
categorically excluded, and that disabled ‘people needed to prove to
the government and their supervisors and coworkers that they were
qualified and competent by performing successfully on the job for
lengthy periods @f time with virtually no job security. During this time
special appoint& authorities were initiated for agencies to hire
disabled people without going through competitive procedures. Based
on the premise that qualified disabled people might not be able to
compete with other applicants successfully, the “schedule A” appoint-
ing authorities began to be used to hire disabled people outside of
regular processes.? Unfortunately, employees hired this way were not
protected against adverse actions and had no access even to internal
grievance procedures to seek redress for unfair treatment. Thus,.an
‘agency could take the “risk” of hiring a disabled employee and, if
dissatisfied for whatever reason, could end the experiment rather
abrubtly.
' 62 Stat. 351, ch. 434, June 10, 1948, amended by Pub. L. No. 89-554, 5 U.S.C. §7153 (1966).

? 5 U.S,C §3302, 5 C.FR. 315.703(d), 5 C.F.R. 213.3102(t). 5 C.F.R. 213.3102(u). FPM letter 306-
17.
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All of this is not meant to imply that the selective placement
program was not a marked improvement over past practices or the
private sector. Many disabled people were brought into the Federal
Governmeént during this period. One disabled young man graduated
from a prestigious eastern law school in 1964 in the top 10 percent of
his class with such.distinctions as membership on the law review, the
directorship of "the school's legal research group, and the vice
. pre51dency of his law school. In his third year of law school he applied
to 39 law firms, with whom he had personal interviews. He did not
even receive a written rejection from one of them. In fact, he was told
by som# firms that he could not be hired because of his disability. In
the next year, he applied for a position at two Federal agencies and
was accepted by both. ' '

The selective placement program’s shortcomings were consistent
with prevalent sogial attitudes of the times. Disabled people tended to
be seen as dependent and relatively worthless to society. Charity,
rather than rights, was dispensed and could be terminated if not
gratefully accepted. These attitudes and practices also existed within
the Federal Government to a certain extent, although a primary
objective of the selective placement program was to change these
attitudes through a kind of gentle persistence. Civil rights, though, was
not the focus or perspective.

The problem we face today is that the Federal Government's
affirmative action program for disabled people is built upon an
outdated foundation. Because the system tended to beg for favors for
disabled people, and was in fear of the effects of demanding rights, it
has been difficult to change from “selective placement” to affirmative
_ action accompanied by job accommodations, removal of barriers,
ending the'practice of job stereotyping, and true upward mobility for
disabled employees. .

In 1973 Congress enacted section 501 of the Rehabilitation Act,
requiring Federal departments and agencies to implement affirmative
action plans with CSC as the enforcer and monitoring agency. It also
established the Interagency Committee for Employment of the
Handicapped, which serves to study and eliminate lggrriers to. full
employment equity for disabled people and alse oversees the agency
affirmative action plans. -

In 1977 a disabled woman sued the Federal Government for
employment discrimination. One of her obstacles was that CSC had no
procedure for administratively handling disability discrimination com-
plaints and CSC was taking the position that it was not legally or
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otherwise obligated to provide such a procedure even though such
discrimination was prohibited.®* The Federal court ordered CSC to
implement a complaint procedure for disabled people to seek redress
from illegal discrimination, and that started the rulemaking procedure
to put in place the complaint procedure.

A significant factor in the development of those procedures was the
extent to which disability organizations were directly involved.
Although the proposed regulations were grossly inadequate as
originally proposed, CSC was responsive in meeting with representa-
tives of the disability community, who had formed a coalition
specifically to deal with this issue, granting extended time to develop
comprehensive recommendations and to meet again to discuss the
substantive rules. Since then people with disabilities have been
involved in providing more guidance and positive criticism: The lines .
of communication are fairly open. The disabled community was
instrumental in seeing that the section 501 program was transferred to
the Equal Employment Opportunity Commission (EEOC), together
with other Federal EEO programs, rather than remaining at CSC as
originally proposed. ‘ , . .

Because of the surveillance and constant input from the disabled
community, the system is more sensitive and responsive thin before
1973. Several meetings have been held with Chair Eleanor Holmes
Norton, and those lines of communication‘are also open. Goals and
timetables are now a central requirement of the section 501 affirmative
action requirements; they were originally requested in a petition to
CSC and EEOC from a multitude of disability groups. The Office of
Personnel Management has revised its medical requirements that apply
to all competitive service jobs to make it easier for disabled people to
enter the government. Schedule A special hiring authorities have been
revised to give disabled employees more security, although some
liabilities still exist.

State: For State government, there is ‘no uniformity. Some States
self-impose nondiscrimination and have an affirmative action program
for hiring within their own agencies. But many do not. There are some
notable models that could be followed; one of them is California,
which was the first jurisdiction to require State departments and
agencies to meet goals and timetables for hiring disabled people.

The California State Personnel Board faced a major problemi™in
implementing a goals and timetables requirement for disabled people.
If it applied the goals for all disabled people, the agencies could
circumvent the intent by hiring people with minor disabilities that
would not require job accommodatiocr'i\((r other modifications and yet

3 Rvan v. FDIC, 525 F.2d 762 (D.C. Cir. 1977).
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still claim to be in compliance. If it required strict numbers for each
type of disability, it wopuld be imposing a statistical and personnel
management nightmare. However, it was able to make the distinction
between the broader class of disabled people who require protection
from discrimination and the narrower class of people with more severe
disabilities whom the State government felt should be actively
recruited and hired.

The California goals and timetables apply only to certain identifiable
groups: people with hearing and visual impairments, people with
orthopedic or mobility impairments, and people with mental disabili-
ties. '

The California program has other very attractive attributes. It was
developed and is implemented by a very competent staff led by
disabled individuals with good strong centacts with the disabled
community. State agencies are scrupulously reviewed for compliance,
and the program has been very successful. During 1979 the State hired
600 disabled people in the targeted groups. Several agencies have met
or exceeded their goals. By sorry contrast, the Federal Government )
has consistently managed to experience a decline in the overall
percentage of disabled employees every year since 1973 when section
501 was enacted.

California has also implemented a plan allowing agencies to hire
readers for blind workers, interpreters for hearing-impaired workers,
and attendants for workers with substantial mobility limitations. The
creation of positions expressly to provide these accommodations
eliminates the problems of adding such duties to those of already busy .
- staff.

Iimo mendations
ederal: Oné of the major problems facing the disability affirmative
action program is lack of enforcement and program staff. Withint the
agencies, there is very little visibility or high-level attention to the
program. Many agencies have delegated the duty of preparing- and
sending off affirmative action plans to the EEOC to a fairly low-level
personnel staff member, and that is virtually the entire resource put
into it. Clearly, affirmative action in hiring disabled 'people should be
more than filing papers, putting up a poster or two during/*“National
Employ the Handicapped Week” (should affirmative action be
reduced during the rest of the year?), and printing pictures of disabled
employees in the agency newsletter. Yet that is what some agencies are
reporting as their major activities. Other agencies have to be prodded
and cajoled year after year into filing their annual reports.

The affirmative action program for disabled people should not be
enforced in an agency’s personnel office but in the EEO offices along
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with programs for minorities and women. Disabled individuals should
be actively recruited for such positions at policymaking levels within
each égenéy.

The disabled community is worried that the goals and timetables
required by the EEOC will become a failure, because the Federal
agencies will not undertake a serious outreach program. Disabled
groups and individuals have come to realize that a Federal job
announcement often arrives too late for a job that has already been
filled in the minds of the hiring supervisors, if not in fact. Other
disabled people have filed their resumes with the selective placement
coordinators in the agency personnel offices only to find later that
their resume has never been taken out of its file cabinet, The Federal
regional offices have very few staff working on disability affirmative
action, yet that's where the majority of disabled people can be found.

Many agencies have yet to establish working advisory groups of
disabled employees, as previously required, to provide their expertise
on such issues as outreach and recruiting, removing barriers, making
accommodations, and much more. Disabled people are one of the most
knowledgeable resources available, yet many agencies overlook them.

The recently announced authority granted to the Justice Dgpart-
ment to serve as lead agency in implementing section 504 will also
have an impact on Federal employment of disabled people. The 1978 -
amendments to the Rehabilitation Act included an amendment to
section 504 applying its provisions to the Federal Government’s
programs and activities. Clearly, the proper interpretation of this
statute is to apply section 504’s requirements to the Federal Govern-
ment’s employment practices. This will require a revision of the
Federal practices with respect to medical examinations and preem-
ployment inquiries, removal of barriers, and other major areas.

The Justice Department is an excellent choice to serve as lead
agency with respect to section 504. The Civil Rights Division has a
history of taking a strong civil rights stance on issues involving
disadvantaged and minority groups, and it is reasenable to expect them
‘to take a tough stand on section 504. They should begin their work on
interpreting and enforcing the 1978 amendment immediately, since
much time has elapsed during which the new application of 504 has ..
had no effect. _—

Finally, while the Federal sector is under discussion, I feel that it is
necessary to have a short discussion of the role of the President’s
Committee on Employment of the Handicapped (PCEH). While
PCEH has been able to accomplish many noteworthy goals under a
restrictive philosophy that favors public relations ‘activities over
advocacy, several leaders of the disabled community are now
questioning the legitimacy and effectiveness of this approach.

’
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In addition, there have been recent instances where PCEH staff
members have taken public positions or undertaken activities that
could substantially weaken the employment rights of disabled people.
These include the position that section 504 should not protect disabled
people from employment discrimination, that the Department of
Labor’s section 504 regulations should not follow the HEW guidelines
issued under Executive Order 11914, and that the Department of
Labor’s section 503 regulations should not be strengthened to improve
the protection to disabled individuals as formally requested in a
petition of numerous disabjlity groups. '

There is also concern CEH is not complying with section
501(f) requirements that Wr&férence in hiring be given to disabled
individuals. Perhaps more active recruitment of recognized leaders
from the disability civil rights movement for leadership positions
within PCEH would prevent future problems.

Local Government Employment: While not much research has been
conducted on the employment practices offocal governments with
respect to disability discrimination, this is a crucial sector of public
employment. A broad variety of job opportunities is affected in every
community in the country.

The most frequent concern expressed by lawyers who handle
disability employment discrimination cases and advocates is that local

governments are in violation of numerous Federal and State statutes in

their use of exclusionary medical standards which are often blanket
requirements for any job. Many requirements are not related to
specific job performance. Many cities and counties fequire applicants
to be virtually free of any type of disability or the appearance of one
Just to apply. Automatic medical screening is an indication that other
discriminatory practices are probably also occurring routinely, in that
such practices are a carryover from accepted practice in the past
almost everywhere. If enforcement by Federal and Statgyagencies is
failing to deal with the most blatant discriminatory practices, then we
have reason to questionithe Federal and State enforcement effort in
general, at least with respect to local governments.

This is an area where research could bear much fruit producing
more job opportunities for disabled people. These Jjob opportunities
are especially valuable, since they don't require relocation, in most
instances, and allow disabled people to serve their community in many
different ways.

As a matter of policy, I would urge the Commission to consider
putting resources into the area of public sector employment. Informa-
tion and statistics are readily available, and a relatively small amount
of work can affyct a large segment, of the disabled population. There
are positive accomplishments at many levels of governmenftp learn
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from, as well as an immense need for improvement. Enlightened
employment practices that emphasize flexibility and accommodation
to the employee’s needs benefit all employees, not only those with
disabilities. As we become more independent and as education begins
to serve disabled children and young adults, the need to identify and
eradicate employment discrimination grows greater every day.

i

STATEMENT OF DEBORAH KAPLAN, ATTORNEY/
CONSULTANT, OAKLAND, CALIFORNIA

Ms. KAPLAN. While the major subject I have chosen to talk about
today is Federal employment and talking a little bit about the public
sector in more expanded terms, I would like first to express how
deeply and genuinely the disabled cominunity appreciates the fact that
the Commission is now moving into the area of handicapped
discrimination.

It is extremely important that there be a national recognition of the
fact that our focus has been for many years on civil rights. It is
extremely difficult to move people’s attitudes from one of talking
about charity and thinking of giving disabled people what is right or
what they need to one of helpifig disabled people get their rights and
supporting disabled people in their struggles to achieve civil rights and
the ability to govern their own lives. The period ahead of us is going to
be a time for working together much more closely with the other
groups with which the Commission is concerned and has been
concerned for many years.

Your added capacity to handle disability-related issues will bring us
a lot more closely into what I think of as the civil rights family. We
need to begin developing much closer ties with leaders and people
who are very active in civil rights because we stand to gain more
together, especially in the time ahead of us, than we ever could
separately. I think we are all becoming very acutely aware of what we
stand to lose if we cannot work together.

The disabled community has many strengths that we can bring to
the civil rights movement. Many of our supporters and allies are from
.outside the civil rights arena. We are as diverse a group as the entire
populatlon and our families and friends, who gradually are becoming
more and more supportive of the idea that civil rights is what we are
talking about, are found all over the country in every sector.

It is incumbent upon us to be strong advocates of the proposition
that the denial of civil rights to any group hurts us as well, and it will
also be our job in the future to remind the leaders of other civil rights
“groups that a substantial number of their own people are also members
of our constituency, as Dr. Bowe very eloquently discussed. I believe
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the civil rights community is enriched by our presence, since all our
efforts will enhance hopefully the efforts of all our groups.

The public sector has a major role to play in increasing the
opportunities available to disabled people in employment. Many .
changes are needed and true equality for disabled people certainly has
a way to go before it becomes real. But it is also true that the public
sector has been more available to disabled people in terms of
employment than the private sector. .

A close e jation of this issue, though, reveals that we are still
talking about reWitive comparisons. The picture for many disabled
people is one where discrimination, either intentional or nonintention-
al, is what they find when they go out to find a job or try to advance in
their employment.

All levels of government have an obligation to serve as models in
eradicating discriminatory practices in employment. There are coun-
tless statutes, as Dr. Bowe mentioned. There are reports by all levels of
government. I think the public very rarely makes the distinction
between the human rights commission and the public works commis-
sion or any other level of government. Government is government. If
government is seen not obeying the laws that apply to itself, not
employing disabled people equitably, then it becomes a matter of
ridicule. Disabled people become aware that Jjobs are not available in
the public sector or that discrimination is occurring, and the result is
th&t they develop distrust in the enforcing agencies and, even when
discrimination is occurring, feel that it is pointless to file complaints. I
have heard that from many people.

Private sector businesses and institutior\%\1 that are supposed to
comply with the law must realize that it is hot going to be strictly
enforced against them, or else they simply lose respect for the system
entirely. All of this drastically undermines civil rights of disabled
people. : v

Public sector employment offers a wide variety~of employment
opportunities for disabled people. This means that people with many
different types of disabilities and training have a greater chance of
finding the jobs for which they are most qualified in the public sector.
Because many public sector agencies employ relatively large numbers
of people, there are more job opportunities and more opportunities for
making job restructuring changes or other types of accommodations
without imposing undue hardship on the government structure itself.
All of this enhances the attractiveness of public sector employment for
disabled people.

There are many public policy reasons for employing disabled people
in government jobs, as well. Disabled people must be perceived by the
public as an integral part of government on a highly functional level.
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By employing disabled people in a broad variety of positions, many
with direct public contact, a government agency is making a statement
that disabled peoplé&are competent and that it trusts them to do the
job. . )

Public relations campaigns, posters, “Hire the Handicap” weeks are
really poor substitutes for the real thing, which is hiring disabled
people and putting them to work where they can do the job.

For the same reasoms, it is imperative that disabled people be
actively recruited for leadership positions within government agen-
cies. Disabled persons must be involved in setting priorities, develop-
ing policies, and actively providing leadership to public programs. As
Dr. Bowe stated before me, it is an embarassment when we hear
Secretary-level cabinet members talking about the problems in hiring
other minorities and women and simply ignoring the fact that
employment of disabled people is an even greater problem. It gets the
message across rather well that hiring disabled people at the Federal
level is not a priority.

The record of the public sector on the Federal level really began in
1948 when the Federal Government prohibited discrimination against
disabled people. The wording of that statute is indicative of the
negative stereotypes about disabled people of that time with its express
requirement that the disabled person not present a hazard to himself or

* others on the job. There is nothing wrong with that. There is

something wrong with coming out and expressing it within the statute
itself. I feel that that exposes an underlying assumption that disabled
workers are more prone to injuries on the’?ob; either that or they are

more likely to use poor judgment in choosing employment. That'is

offensive and it is really not supported by the facts.

During the period between 1948 and 1973 the Federal Government .

initiated the selective placement program in the Civil Service
Commission to expand employment opportunities for disabled: people.
Major underlying concepts of this program were that disabled people
needed to be carefully screened into appropriate positions, there being
many positions from which it was felt people with disabilities could be
categorically excluded and that disabled people needed to prove to the
government and their supervisors that they were qualified and
competent by performing successfully on thgir jobs for lengthy periods
of time with virtually no job security.- ’ _
During- this time special appointing authorities were ir/lj\tiated for
agencies to hire disabled people without going through competitive
steps. This was called the schedule A appointing authority, and it was
used to circumvent a lot of bureaucracy and get disabled people into
the system quickly. In that respect it certainly works. It has brought
many disabled people into the system. Unfortunately, employees‘hire‘d
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“ rémoval of barriers, ending the practice of Job stereotyping (placing a_

this way were not protected against adverse actions and had no access
to grievance procedures to seek redress from unfair treatment. Thus,
an agency could take the risk of hiring a disabled employee and if
dissatisfied, for whatever reason, could end the experiment rather
abruptly.

All of this is not meant to imply that the selective placement
program was not a marked improvement over past practices or the
private sector. Many disabled people were brought into the Federal
Government during this period. I cite the example of a disabled young
man who graduated from a prestigious eastern law school in 1964 with
many, many distinctions and at the top of his class. He applied to 39
different law firms, interviewed with them all—his disability is
apparent—and did not even receive a rejection letter from one. In the
next year he applied for a position at two Federal agencies and Was
accepted. In that instance, his high qualifications were recognized and
the system allowed that. .

The selective placement program’s shortcomings were consistent
with prevalent social attitudes of the times. Disabled people tended to
be seen as dependent and relatively worthless to society. Charity,
rather than rights, was dispensed and could be terminated if not
gratefully accepted. These attitudes and practices also existed within
the Federal Government to a certain extént, although a primary
objective of the selective placemerit program was te change these
attitudes through a kind of gentle persistence. )

The problem we face today is that the Federal Government’s
affirmative action program for disabled people is built upon an
outdated foundation. Because the system tended to beg for favors

rather than demand rights, which certainly was not what was done at’

that time, it has been difficult to change from selective placement to
affirmative action, which is accompanied by job accommodations,

person with a certain Wisability in a certain kind of Job no matter what
his or her qualifications), and true upward mobility.

In 1973 Congress enacted section 501 of the Rehabilitation Act,
which requires affirmative action plans to be filed with the Civil
Service Commission and also establishes an interagency committee to
supervise this whole program and to remove barriers within the
Federal system.

In' 1977, because of a lawsuit filed by a disabled woman, the Federal
Government finally initiated a complaint procedure, because up until
then a disabled person had no redress against the Federal system for
discrimination based on disability even though that was illegal. A
significant factor in the development of these procedures was the
extent to which disabled organizations were directly involved.
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Although the proposed regulations were not adequate, did not get into
many specifics about what was prohibited, the disability community
formed a coalition around this particular issue and was instrumental in
making recommendations which were adopted. Since then people with
disabilities have been involved in providing more guidance and
positive criticism, and the lines of communication are fairly open. ,

The disabled community was instrumental in seeing that the section
501 affirmative action program was transferred to the Equal Employ-
ment Opportunity Commission together with other Federal nondiscri-
mination programs, rather than remaining ‘'with the Civil Service
Commission, which was what was originally proposed.

Because of the surveillance and constant input from the disabled
community, the system is more sensitive and responsive than ever .
before. We have held numerous meetings with Chair Norton, other
members of her staff, and, as a result of a petition filed by the Coalition
of Disabled Groups, goals and timetables are now required by Federal
agencies in hiring disabled people, a very significant and positive step.
The Office of Personnel Management has revised its medical stan-
dards, which will make it easier for disabled people to get into the
system, and the schedule A special appointing authority has been
revised to take away some of the inadequacies, although some still
exist that are inherent with schedule A.

For State government there really is no uniformity. Some States do
self-impose nondiscrimination and" affirmative action; others do not.
There are notable models, one of which I point out as California. The
California State Personnel Board decided to make a go with goals and
timetables “and was the first jurisdiction to do so. In deciding how to
implement that objective, they faced a dilemma. If they applied goals
and timetables to the entire class of disabled people that are protected
by nondiscrimination statutes, an agency could hire the least disabled
people and comply with the guidelines. If they tried to say you must
hire a certain percentage of each kind of disability, an administrative
nightmare would be created.

Instead, the California State Personnel Board was able to make the
distinction ‘between groups which ought to be protected against
discrimination and groups for which positive outreach and outreach
programs to hire more people ought to be initiated. Therefore, certain
targeted groups are the objective of the goals and timetables
requirements, a% the program has been very, very successful.
California in the last year has been able to bring 600 members of those
targeted groups into the State service, and there is an organization of
, . disabled people in State service which is very active in bringing about
reform and keeping the dialogue going with the State government.
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In addition, California has implemented a plan allowing agencies to
hire readers for blind workers, interpreters for hearing-impaired
workers, and attendants for workers with substantial mobility limita-
tions, which allows everybody else in the agency to do their job
without getting other duties added to what they are already expected
to do. ;

One of the major problems facing the disability affirmative action
program in the Federal Government is lack of enforcement and
program staff. Within the agencies there still is very little visibility or

high-level attention to the program. More staff needs to be Brought in

at-high levels, not in the personnel office, which has been the practice
before, but in the EEO offices where other nondiscrimination
programs are enforced.

The disabled commnity is also concerned that the goals and
timetables required by the EEOC will be a failure if more positive
outreach is not made, and we are trying to work with the Comfnission
to make sure that that happens. Unfortunately, that is avery hard thing
to supervise. .

We also feel very positively that advisory groups within all the
agencies need to be used on a much broader level to be able to take
advantage of the disabled workers within thé agencies and give
guidance on how to make affirmative action a success.

Dr. Bowe already talked about the 1978 amendments, and so did
Mr. Hoehne, to 504, which apply to the Federal Government.
Hopefully, that will have a substantial impact on employment
practices within the Federal Government.

Finally, while the Federal sector is under discussion, I feel it
necessary to have a short discussion on the role of the President’s
Committee on Employment of the Handicapped. While PCEH has
been able to accomplish many noteworthy goals ‘under.a restrictive
philosophy which favors public relations activities over advocacy,
several leaders of the disabled community are now questioning the
legitimacy and effectiveness of this approach. .

In addition, there have been recent positions taken by PCEH staff
we feel could substantially weaken the employment rights of disabled
people. These include the position that section 504 should not protect
disabled people from employment discrimination, that the Department
of Labor’s section 504 regulations should not follow the HEW
guidelines under Executive Order 11914, and that the Department of
Labor’s section 503 regulations should not be strengthened as
requested in a petition from disability groups. We are also concerned
that there needs to be more effective leadership within the Committee
by disabled advocates themselves, who have worked in the area of
civil rights over the past few years. a
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With respect to local government emp‘loyment the major concern I
have heard expressed by private attorneys and advocates working fiff
this field is that many cities and counties tend to use medical standards
to categorically exclude disabled people from even applying for jobs.
This, to me, indicates a lack of enforcement at the Federal and State
levels, and it also indicates that there are probably many other barriers
to disabled people other than just being able to be considered for
employment. I think that is an area where research could bear much
fruit to provide job opportunities for disabled people, since jobs at the
local level are available without requiring a person to relocate, and,
again, there ‘ate many different kinds of jobs that are available.

As a matter of policy, I would urge the Commission to consider
putting resources into the area of public sector employment. Informa-
tion and statistics are readily available, since they are public. A
relatively small amount of work can affect a large segment of the
disabled population. There are positive accomplishments that can be
highlighted, as well as negétive remarks that could lead to change.

Enlightened employment practices that emphasize flexibility and
accommodation to the employees’ needs benefit all employees, not just
people with disabilities. As we become more and more independent
and as education bégins to serve disabled children and young adults,
the need to identify. and eradicate employment discrimination grows
greater every day.

Thank you very much.

[Applause.]

VICE CHAIRMAN HORN. Thank yo#very much.

Commissioner Ruiz?

COMMISSIONER RuU1z. Mr. Hoehne, I notice that you are a lawyer in
private practice with 22 years of experience in human services, and
that Deborah Kaplan, likewise, is a lawyer who has provided legal
research and technical assistance with relation to disabled persons. So
I am going to ask you both as lawyers this question, and the question is
predicated on the following: ’

Custody of minor children between contending parents is a national
emotional issue. The case of Kramer v. Kramer last year won an
Academy Award in the motion picture industry because of the fact
that it.does happen to be a national issue.

Attorneys representing parents of small children oftentimes accuse
either parent of not having qualifications for custody of minor children
on the alleged ground that the other parent is emotionally handicapped
or physitally handicapped. '

- Some of our State court _]udges stereotype so-called disabled

-

persons.
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Now, we are discussing the rights, civil rights, of disabled persons
who may be emotionally or physically handicapped. We are now
defining these rights as civil rights.

Does either counsel have a case or is either counsel acquainted with
any case now pending or Gn,the way to the Supreme Court or which
has been decided by a State court wherein an emotionally disturbed
parent who may nevertheless be stable by the use of prescribed
medicine is claiming that his or her civil rights have been violated by

the State court for having deprived that person, in a custody battle for ,

minor children, on the grounds of etotional or physical impairment,
of legal custody?

Ms. KAPLAN. I am aware of a very beautifully brougft case in
California, the Carney case, 1 believe, which was brought by
colleagues of mine in California at the Western Law Center for the
Handicapped, involving a disabled fathersgvho had had de facto
custody of his children when his wife left him. He was a quadriplegic.
., The wife brought a custody suit attacking his ability to take care of
his children becagse of his disability. The trial court agreed with the:
mother to the extent that the court even stated, that he couldn’t be a
good father if he couldn’t play softball with his sons. ’

That case was appealed eventually to the California Supreme Court.’

We got a ruling that was, I think, the exact opposite in many ways of
the decision that the Supreme Court decided last summer, where the
California Supreme Court in a unanimous vote ruled that the father
had the right not to have his disability used against him and that
disability could not be used as a presumption of unsuitableness to be a
parent. The opinion is really a joy to read. The attorneys who brought
the case and who all contributed to it did a very excellent job in
presentingsthe facts of the case and overriding many of the negitive
stereotypes about disabled people which everybody, including judges,
often has. , )

COMMISSIONER Rulz. With relation fo that case, having read it, do
you recall any civil rights -implications or were there any Federal
points of law raised in that case? It is an excellent case that you have
Jjust mentioned. .

Ms. KAPLAN. I am not sure. | haver\L read the opinion from page to
page, I have to confess. .

CoMMISSIONER Ruiz. 1 would like to—— { :

Ms. KaPLAN. I would be happy to provide you with the citation.

COMMISSIONER Ruiz. —have that case made a part of the record at
this juncture. ’ oo

VICE CHAIRMAN HoORN. Without objectipn, the case or a summary
of the case will be made a part of the record at this point.

COMMISSIONER RU1Z. What is the title of the case?
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Ms. KAPLAN. I believe it is Carney v. Carney.

[See Exhibit No. 1.] .

CoMMISSIONER Ruiz. Have you had any similar experiences?

MR, HOEHNE. If there are any cases of that type beyond the district
court level in my part of the country, I am not aware of them,

- Commissioner.

ComMmissIoNER Ruiz. Thank you very much. .

VIcE CHAIRMAN HoRrN. Thank you, Commissioner Saltzman?

COMMISSIONER SALTZMAN. Ms. Kaplan, I was wondering whether
you might indicate for us, aside from the two points you have already
made with respect to EEOC, your recommendations. The two points 1
believe you made were the employment of the handicapped by the
agency and a more effective outreach program. Are those the two
specific—— ,

Ms. KAPLAN. There are some more in my text. A major——

COMMISSIONER SALTZMAN. Oh, they are in your text? )

Ms. KAPLAN. One is getting people at the Federal level in the
regions. So far most of the personnel working on affirmative action
have been centered here in Washington, while I would guess the
majority of disabled people who are looking for jobs are not all here in
Washington. The outreach’ programs really need to be occurring at
that level. .

There are others in my text.

COMMISSIONER SALTZMAN. Okay. If they are in the text. , .

One other: You are pleased in your text, I notice, with the Justice
Department as the lead Federal agency in this matter. Do you have
specific recommendations relative to their role?

Ms. KAPLAN. I am very pleased with Justice Department’s role sd
far with respect to disability, not placing it in one little part of special
litigation of the Civil Rights Division, but of requiring that all the
divisions get involved in disability cases.

We also have an agreement from the Civil Rights Division staff at
Justice to develop much closer and ongoing relationships with the
disabled community to advise them what they should be doing in

v

With respect to Executive Order 11914, Lead Authority Duties, the
first job is going to be defining just what that means; the amendments
in 504 which require the Federal Government’s programs and
activities to be in compliance with 504. )

There is a controversy within some of the agencies apout what that
means, the more restrictive view being that that just means programs
that are directly funded or that come out of agencies, but not their
own internal affairs. I believe the intent of the statute is indeed to bring
all the dgencies’ programs and activities, as_the statute states, into
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coinplianc_e with 504. That would include employment, that would
include all internal programs, meetings, and the like, and then to
develop regulations specifically setting out just what that means.

The other major role is going to be getting on the case of all the
agencies that have not yet issued 504 regulations, ‘which is really a
shame. ) '

VICE CHAIRMAN HORN. Chairman Flemming?

CHAIRMAN FLEMMING. Going back to the White House Conference

for amoment, two points. As you look at the deliberations of the

White House Conference, the results that have taken place since then,
would you say that the investment of time, energy, and resources was
worthwhile and that you would recommend %t some point down the
road there be a second White House Conference i the area of
handicaps? '

The second question is of the civil rights section. You have already
identified one outcome from the recommendations under the civil
rights‘section, natnely, the passage of legislation. What is the next most
important recommendation in that civil rights section on which
everyone should focus in an effort to move forward?

MR. HOEHNE. I suppose there are really two ways of looking at the
ultimate effectiveness of and the real payoff on the investment made in
the White House Conference,aMr. Chairman. I frankly am concerned
that there may eventually be the same type of unfortunate outcome we
had with some of the Great Society programs where hopes and
aspirations were aroused and then dashed, a lot of broad and far-
reaching promises were made directly or by implication, but never
kept. Erom that perspective, I am deeply concerned that perhaps, in
this context, the White House Conference may have done more harm

stimulated, but the substantive action fnd the new service resources

than good because, after all, a ot of{:eople did ‘have their hopes ..

required to bring those aspirations to fruition have not materialized.

Nevertheless, because there do continue to be such critically, unmet
needs throughout the disability community, because there: is an
implementation plan that has not been carried out, because many
things have changed in so many ways since 1977 in terms of our
economy and of our priorities- nationally, I certainly. do feel that it
would be appropriate-at a future,timé to consider following dp with
another White House Conference. .

If I understand your question about the civil rights component of the
White House Conferency, you asked what is the single, second-most
important——

CHAIRMAN FLEMMING. Yes. You mentioned the fact that there were
about 50 recommendations, as I recall it, under that particular heading
and you have identified one: positive result flowing from those
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recommendations. But we at the Commission look at those other 49
recommendations. Is there one standing out in your mind that has not
been implemented, but which in your judgment is entitled to a very
high priority as far as our consideration is concerned? .

MR. HOEHNE. In terms of the fundamental issues which the
Commission is considering and also in terms of the fundamental
responsibil'ities of individuals with disabilities themselves, I would say,
particularly at this immediate juncture of the year, an election year,
the second most important item relates to voting. Disabled people need
to be made more aware of their right to vote, how to register, and
how, if they can't get to the polls, to at least use the absentee ballots.
The Commission should strongly affirm this because this‘in the end is
the most basic right any of us have. And ultimately, the ballot may
represent the best tool disabled persons have for achieving equity and
equality in our society. - :

CHAIRMAN FLEMMING. Thank you very much. _

.Going to your concerns, I found your analysis of the current
situation to be very helpful and I think you would probably—1I gather
that yoy would recommend to us that we give a very high priority to
trying to-put pressure on for the issuance of regulations under 504.
Aside from that, what do you think is the next very important step that
can be taken in this area of equal employment, looking at it from the
standpoint of either Federal employment or State and local govern-
ment employment? »

Ms. KarLaN. I really would like to see some effort spent on local
goyernment employment and a serious look at what the States are
dorng. I know various representatives of the States, at either the
government or the enforcement level, will be here. _

The Federal Government is important as a model, but most of the
jobs 4re found elsewhere. I think it is easier to reform practices of
bureaticracies, even though it certainly takes a long time, than it is to
deal Avith the private sector, and it possibly bears mor ruit.

ere are very, very extreme problems with local municipalities,
and it would be very fruitful to document just exactly what those
problems are and to set out ways that they can be adjusted or changed.

CHAIRMAN FLEMMING. Do you think the Federal Government
should get into it legally from the standpoint of ——

Ms. KAapPLAN. It is already in it. . '
CHAIRMAN BLEMMING. —Federal funds that go te local yxén-
ment or to State government?

Ms. KaPLAN. I don’t understand what you mean.

CHAIRMAN FLEMMING. Well, I mean do you-think that One;Of the

conditions for the receipt of Federal funds should be i ing in

affirmative action programs the handicapped?

A
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Ms. KAPLAN. Well, to a certain extent that is already there.

CHAIRMAN FLEMMING. Yes.

Ms. KAPLAN. 504 funds are given by the Civil Service Commis-
sion—— .

CHAIRMAN FLEMMING. That’s right.

Ms. KAPLAN. —and many other agencies directly to State and local
governments. It would be nice if those were enforced.

CHAIRMAN FLEMMING. If those were enforced, then would you run
it right across the board as far as whenever Federal funds are utilized
by State and local governments? Would you imply that?

Ms. KAPLAN. Sure.

CHAIRMAN FLEMMING. Okay.

Ms. KAPLAN. I would like to say one thing about the subject we just
talked about, which is voting accessibility. :

A lot of people assume—I think it is assumed in Congress—that
making voting booths accessible is a v ry costly request. I don’t tend
to view it that way. There ‘are many, }.any public facilities in every
community which are accessible already and which are being required
to be. made ‘accessible. Simply changing a polling place from one
inaccessible location to one nearby which is accessible would take care
of a vast amount of the problem. It is simply somebody going out,
hopefully somebody who knows accessibility well and can identify
accessible buildings, and making the recommendation that a site be
changed. It is not all that difficult.

VICE CHAIRMAN HORN. Commissioner-Designate Ramirez? )

COMMISSIONER-DESIGNATE RAMIREZ. I am wondering if you could
help us in making sure that we have a listing of all the agencies that
have,not promulgated 504 regulations. I think it would be very easy
for us then to bring this to the attention of the Justice Department and
use our——

Ms. KapPLAN. Dr. Bowe’s organization, the American Coalition of
Citizens With Disabilities, has been working on that and has an up-to-
date list. I would recommend that you go to him, as we do.

VICE CHAIRMAN HORN. Yes. If I might suggest, we will do that, but
also the Staff Director will write to elicit from all Federal agencies
what the status is—— :

Ms. KAPLAN. I think that will have an impact.

VICE CHAIRMAN HORN. —in terms of time as to the Isshance of
these regulations: when they got started on it, how many people are
devoted to this task, when they expect to issue them. I think we ought
to do this as a monitoring effort. And without objection, that will go at
this point in the record.

[See Exhibit No. 2.]
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COMMISSIONER-DESIGNATE RAMIREZ. From my own experience in
Federal Government, I have to admit to a great deal of insensitivity
myself, but I am interested in whether you have any statistics or any
sense of where disabled people are in the grade structure in Federal
employment. I could go into almost any agency that I was associated
with in HEW and I always found at least one superbright, superquali-
fied disabled person, but I didn’t have the sense that disabled people
who maybe weren’t as superbright and supereducated were getting
jobs in some of the lower grades. Is that perception an accurate one?

Ms. KaPLAN. I am not sure what the latest statistics show. Clay
Boyd, who is going to be on a panel later, has all of that, I would
expect, since that is one of his jobs over at 'EEOC at the Interagency
Committee. They have very detailed recordkeepmg of exactly that
kind of information, which is going to be extremely useful for all of us.

COMMISSIONER-DESIGNATE RAMIREZ. And I am wondering—as an
' Hnspamc woman going into the Federal Government and being fairly
uninitiated several years ago, I was very 1mpressed with the tremen-
dous amount of Federal money fhat is spent on training people to go
into the different professions. I think 7,000 people are trained in the
. rehabilitative services field alone, 7,000_per year. We train something
like.3,000 social workers per year to work in child welfare services.
The Federal Government spends a lot of money in those areas.

I think it is a corollary kind of issue to Federal employment. Are
you looking at how many disabled people are being trained in all those
professional development programs supported by the Federal Govern-
ment? Is anybody?

Ms. KarLaN. Not to my knowledge. There again, you might ask
Clay Boyd what kind of data they have on that.

That certainly would be an area which bears much fruit. I know we
-are constantly concerned that when the government engages in
training, it is conducted in a way that disabled people can participate
and will be accommodated. To a certain extent that is happening, but I
mysélf wonder how far it is filtering down.

v Vice CHAIRMAN Horn. Commissioner-Designate Ruckelshaus?

COMMISSIONER-DESIGNATE RUCKELSHAUS. I want to thank you
both for ybur papers. ‘They will certainly be thoughtfully read.

I have a question for Ms. Kaplan. I assume that you would agree
with- Dr. Bowe that some kind of additional commitment from the
executive offices are needed so that statements from heads of
departments outlining the strides they have made in affirmative action
will include mention of hiring of the disabled.

Ms. KapLAN. I think all too often, though, I Have expernenced or
have noticed that statements are made from time to time, and what is
_also important is followup. One of the recommendations I have made
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in the text is that there be somebody at t};e administrative level in all
the agencies who is looking out for what is happening with affirmative
action for disabled people. ' _

CoMMISSIONER-DESIGNATE RUCKELSHAUS. Well, T wanted to ask
you a question about that. You-cite a rather distressing fact that the
Federal Government’s percentage of employed disabled has actually
declined. ‘

Ms. KAPLAN. Up until the year 1978, which is the Jatest year with
full statistics. -

COMMISSIONER-DESIGNATE RUCKELSHAUS. Well, what about this
Interagency Committee for Employment of Handicapped. Is that
moribund or i$ it just powerless?

Ms. KAPLAN. Well, do I only have those two choices?

[Laughter.]

CoMMlSSlONER-DﬁSlGNATE RUCKELsHAUS. None of the above?

VICE CHAIRMAN NorN. Or all of the z:;%ve?

Ms. KAPLAN. It is very interesting. We have been deMing with the
Interagency Committee and have long been advoacting that somehow
there ought to be a mechanism for getting disabled groups involved
and, to a certain extent, they have been responsive. U'nfortunately, one
of the major problems with enforcement of section 501 in general is
that the government did not have VEry strong sanctions to use against
an agency which doesn’t carry out the guidelines, the rules, the
requirements that came from Civil Service until recently, and now it is
the EEOC. 1 think it is widely known in many of the agencies that it is
real nice if you comply, but nobody is going to do anything too bad to
you if you don't.

The Interagency Committee has made many positive recommenda-
tions which have been implemented in how this system is carried out
and it is becoming more responsive. For that, I think we are al] very
pleased. i

The question is really one of sanctions. I know California is finding
some interesting sanctions. One that was suggested to me recently by a
Solleague is that an agency simply pot be able to hire, thai an
automatic freeze be put on as an ultimate sanction if affirmative action
in disability is utterly disregarded, as happens with some agencies.

There are many ways to push the agencies’ buttons other than just to

" send out notices that they haven’t filed reports.
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Another positive inducement, which was also suggested by a
colleague, would require gilgressional authority, but some way of
giving budget bonuses to agencies that actually do comply with goals
and timetables and do hire people. I think that can be Jjustified by the
fact that the more disabled people find employment, the less we are
spending on social security and other‘ benefit programs, so that the
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money that is spent or given to agencies for coming up to the
guidelines and goals and timetables would actually be spent reducing
other pots of money that are being depleted fairly rapidly.

COMMISSIONER-DESIGNATE RUCKELSHAUS. Thank you.

VICE CHAIRMAN HORN. Commissioner-Designate Berry?

 COMMISSIONER-DESIGNATE BERRY. Thank you very much.

Even though I did not hear your testimony, I read both of your
papers very carefully. I only have one question and that is for Ms.
Kaplan. It is not altogether clear to me from reading your paper
whether you think a selective placement program increases or reduces
discrimination, and whether you are for it or against it. .

‘Ms. KAPLAN. That is a real good question. I think it has decreased it,
simply because up until there was a selective placement program I
would certainly guess that anything that happened to eliminate
discriminatory practices was totally voluntary. I think a certain
amount of good has certainly been done. It is kind of like the Jerry
Lewis telethons where a lot of good is done, but at the expense of
encouraging certain kinds of attitudes.

I think the selective placement program has certainly been changing
and the attitudes of the people at.the top level have been changing and
becoming much more responsive. ’ ’

I think it needs to be made clear by taking the system out of
personnel and putting it in EEO that we are now talking about civil
rights and somehow many of the bad attitudes and bad approaches to
hiring disabled people need to be gradually decreased and done away
with.

COMMISSIONER-DESIGNATE BERRY. But you thg,k a selective
placement program should be kept as a strategy?

Ms. KAPLAN. It is one effective component of a much, much
broader program that includes an emphasis on equal rights.

COMMISSIONER-DESIGNATE BERRY. Thank you.

VICE CHAIRMAN HORN. I would like to pick up on that last point
you made. Do you really want the selective placement program
removed from personnel and put in EEO offices? Shouldn’t the people
that do most of the hiring be charged with the responsibility, ‘then
monitored and evaluated, be they personnel officers or program
managers?

Ms. KAPLAN. I guess what I mean to say—and | struggled with that
concept myself—is that the major enforcement of affirmative action,
which up until now has solely been selective placement coordinators
in the agencies, that focus on affirmative action, I think, needs to be in
the EEO department. There should be somebody within the personnel
office, and I don’t care what you call them—I am not tickled with the
phrase selective placement—there needs to be somebody in personnel
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“who s receptive and responsive. Unfortunately, up till now that
person in personnel, from studies done by the Disability Rights Center
when I was there, indicate that many of those people are at such a low
grade level that they are in no_position to really accomplish anything
except file plans.

VICE CHAIRMAN HORN. Staff Director Nunez?

MR. NUNEZz. No questions.

VICE CHAIRMAN HORN. I would like to thank each.of you very
much for testifying today. We appreciate having your statements and

- your explanatory remarks.

[Applause.]

Employment and the Handicapped

VICE CHAIRMAN HORN. The hext panel is on employment and the
handicapped. If Assistant Attorney General Days and Mr. Liebers will
come forward, we will begin:

Our first speaker on employment and the handicapped will be a
long-time friend of this Commission and frequent witness, a person
who has been active throughout his professiona) career in the field of
civil rights. Assistant Attorney General for Civil Rights Drew S. Days
IIl was appointed to that position in March 1977. He chairs the
Interagency Coordinating Council which oversees affirmative action
and enforcement work of the different Federal agencies with respect
to the handicapped.

Before coming to Washington, he served for a number of years as
first assistant counsel to the NAACP Legal Defense and Educational
Fund in New York. He also taught at Temple University in -
Philadelphia.

We are glad to have you with us.

.

EQUAL EMPLOYMENT OPPORTUNITY FOR
THE HANDICAPPED

By Drew S. Days III*

\ L Y
Sy ,
Congress in its declaration of purpose in passing the’Rehabilitation

Act of 1973 stated one of the act’s goals was: “to promote and expand
employment opportunities in the public and private sector for

* Drew S. Days [11 is Assistant Attorney General for Civil Rights.
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handicapped individuals and to place such individuals in employ-
ment.” ‘

The need for such legislation was and is clear. According“to the
1970 census, over 20 million people in the country—1 out of every 11
people—are handicapped. This figure is in all probability an underesti- -
mation "of the numbers of handicapped individuals as that term is
defined in the Rehabilitation Act of 1973. The cost of employment
discrimination against the handicapped in terms of wages lost is
substantial, as is the amount of Federal and State monies expended to
support our disabled population. To that end, it is estimated that in
1980 the Federal Government will spend $40 billion or 1 out of 13
dollars in the Federal budget. An estimated additional $60 billion from
the States and other sources will be expended. The cost to society as
well as the cost to handicapped individuals in their loss of self-esteem
and self-reliance is, of course, immeasurable. Before this agency, at
Jeast, the need that gave rise to the legislation is evident.

I would like to discuss today progress toward achievement of the
goal of equal employment in the 6 years since the passage of the
Rehabilitation Act of 1973. However, before I do so, 1 will address
some of my responsibilities with respect to the rights of handicapped
individuals. ’

I have several responsibilities concerning enforcement of the rights
of the handicapped. In my capacity of Assistant Attorney General of
the Civil Rights Division, I am, of course, responsible for formulation
and implementation of the government’s igation program to enforce
the rights of the handicapped. In addition, the 1978 amendments to the
Rehabilitation Act provided for an Interagency Coordinating Council
to attempt to achieve consistency amongst the responsible Federal
departments and agencies and to avoid overlap and duplication of
effort. After months of delay in establishing the Council, the Office of
Management and Budget asked the Department of Justice to chair the
Council, and the result is that I have been acting as Chairman of the
Council since August 1979. We have had seven meetings since that
time, and I am pleased to report that the Council is now functioning
and is beginning to discharge its responsibilities.

There are three separate provisions in the Rehabilitation Act that
regulate employment of handicapped individuals: section 501 ad-
dresses the Federal Government’s obligations; section 503, the obliga-
tions of Federal contractors and subcontractors; and secfion 504, the
obligations of recipients of Federal financial assistance. Sections 501
and 503 refer specifically to employment and contemplate affirmative
action in that regard. Section 504 prohibits discrimination in federally
assisted programs against an otherwise qualified handicapped individu-
al “solely by reason of his handicap.” (Section. 504, 29 U.S.C. 794.) No
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specific reference is made to employment affirmative action or a need
for reasonable accommodation.

Unlike Title VII of the CiviliRights Act of 1964, the Rehabilitation
Act does not contain a general prohibition against employers, unions,
and employment agencies engaging in employment discrimination
against handicapped individuals. Only if an employer is a recipient of
Federal financial assistance or a Federal contractor or subcontractor
whose contract is in excess ‘of $2,500 is it within the scope of the
Rehabilitation Aet’s prohibitions. Thus the reach of the Rehabilitation
Act of 1973 with respect to employment discrimination is obviously
far less than that of Title VIL. Nor is there any clearly conferred right
of the Attorney General or other Federal agency to commence
litigation to enforce the statute, nor indeed is there a private right of
action expressly conferred under sections 503 and 504. ) .

With one difference, “handicapped individual” is defined identically
for the purposes of sections 501, 503, and 504. That is, for the purposes
of Title V of the Rehabilitation Act, “handicapped individual” is
defined as “any person who (1) has a physical or mental impairment
which substantially limits one or more of such person’s major life
activities, (2) has a record of such impairment, or (3) is regarded as
having such impairment.” The ]978 amendments { excluded from
coverage alcohol and drug abusers whose addiction precludes effec-
tive job performance, but did so only with respect to sections 503.and
504 as they relate to employment. No such provision was added to
section 501. .

As an employer the Federal Government has a strong obligation
under the Rehabilitation Act to ensure that discrimination against
handicapped individuals does not occur in its work force. Section 501
of the act requires that each department, agency, and instrumentality
in the executive branch of the Federal Government engage in
affirmative action in “the hiring, placement and advancement of
handicapped individuals.” Section 120(a) of the Comprehensive
Rehabilitation Amendments of 1978 provides that the remedies,
procedures, and rights available to Federal employees as set forth in
Title VII of the 1964 Civil Rights Act are available to any applicant or
employee aggrieved under section 501.

The act grants to Federal employees and Epplicants alleging
handicapped discrimination both a substantive right and a remedy, the
same remedy available to those who claim discrimination on the basis
of race, color, religion, sex, or national origin under Title VII. Under
the President’s Reorganization Plan No, 1 of 1978, the Equal
Employment Opportunity Commission has the authority to enforce
the requirements of section 501 administratively.
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The prohibitions and the enforcement mechanisms of sections 503
and 504 differ from those of section 501. Section 503’s requirement that
Federal contractors and subcontractors réceiving contracts in excess
of $2,500 engage in affirmative action to employ and advance qualified
handicapped individuals is enforced by’ the Department of Labor.
Labor’s regulations implementing section 503 (41 C.F.R. §60-741.1 et
seq.) provide for enforcement through an administrative’complaint and _
investigation mechanism that allows a contractor or :subcontra,ctor a
formal hearing before an administrative law judge when an apparent
violation of the affirmative action clause, as substantiated in the .
investigation, is not resolved, or when contract termination or
debarment is proposed. Complainants have no comparable ﬁght to a
hearing. Section 504’s broad prohibition of discrimination in federally
assisted programs against otherwise qualified handicapped individuals
“solely by reason of” handicap is supposed to be enforced by each
department or agency of the Federal Government that administers the
funds. Section 504 is to be enforced thé same way as Title VI of the
Civil Rights Act of 1964, that is, primarily through administrative
investigation, attempted conciliation, and either a formal administra-
tive hearing before an administrative law judge looking to fund
termination, or a referral for litigation. Executive Order 11914 gave
HEW the coordinating authority under-section 504 and required that
HEW establish the standards and procedures to be followed by other
Federal agencies in carrying out their duties under that section. Each
agency is required to establish its own 504 regulations.

As this Commission may recall, there was a long delay between the
adoption of the statute in 1973 and President Ford’s order published in
April 1976. There was further delay in publication of HEW coordina-
tion regulations, which occurred in 1978. Justice published its
proposed 504 regulations in the Federal Register on September 21,
1979.

The regulations of the Department of Labor under 503 and HEW
under 504 define qualified handicapped individual as one who' is
capable of performance with reasonable accommodation. Both sets of
regulatidns require accommodation unless the recipient or contractor
can demonstrate that such accommodation would impose ‘“undue
hardship” on the operation of its program or the conduct of its
business. Some of the factors to be considered in determining what
constitutes reasonable accommodation, as detailed in HEW’s regula-
tions, are: the overall size of the recipient’s program, the type of
operation, and the cost and nature of accommodation.

Given the varying nature of individual handicaps, as well as the
varying types of businesses and jobs affected, the definition of
reasonable accommodation must be broad enough to encompass a
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variety of situations. Experience, however, has demonstrated that the
cost of required ‘accommddation is often small and that advancing
technology now provides options not available' in the past. For
example, the develop‘"ihent of “‘talking™ computers_has allowed blind
and sight-impaired individuals to perform legal research on the
Department of Justice’s JURIS system without the need for a reader’s
assistance. That system was also fitted with auglight modification to
allow its use by an individuzgl whose hand mobility had been restricted
by cerebral palsy. Sometimes accommodation will merely require the
lowering or raising of a desk.

Section 502 is another provision of the Rehabilitation Act that while
not directly regulating employment does impact upon accommoda-
tion. That section established the Architectural Transportation Barri-
ers Compliance Board, whick is composed” of members ‘from the
general public, 5 of whom are handicapped individuals, and 10 heads
of Federal departments or agencies. It is the Board’s function to ensure
compliance with the Architectural Barriers Act of 1968 and to:

.

investigate and examine alternative approaches to the architectur-
al, trandportation, communication, and attitudinal barriers con-
fronting handicapped individuals, particularly with respect to
telecommunication  devices, public  buildings and monu-
ments. . .public transportation. .. [and] determine what measures

are being taken by Federal, State and local governments. . .to
eliminate the barriers. . . .

‘The Architectural Barriers Act requires that federally owned, occu-
pied. or financed buildings and facilities must be designed, constructed,
and altered to make them accessible to physically handicapped
individuals. The Board's orders are binding on Federal agencies, and"
its orders against non-Feqeral entities may require fund suspension or
termination for any building in noncompliance. Under sections 502 and
504, progress will be made towards availing handicapped individuals
access to buildings and transportation, access that has in the past Been
limited or unavailable.

In the enforcement of Title VII of the Civil Rights Act of 1964, the
primary thrust of decisions in the first few years pertained to
procedural problems. For several years after that in the second stage,
the principal issues concerned liability—what conduct is a violation of
the law? Only when we reached the third stage in the 1970s did the
courts reach questions of relief, and only at that stage did we begin to
obtain large scale enforcement. .

Unfortunately, in-the field of equal employment opportunity for the
handicapped we are still primarily in the first or procedural phase of
enforcement. The courts ar€ now grappling with those procedural

.
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.dssues- whose resolution’ will mean the difference between »f/hethér
handicapped individuals will be able to assert their claims of employ-
ment 9iscrimination in Federal court.

Courts are now facing the question whether Congress intended to
_create a private right of action under section 503. The Department of
Labor, as the agency charged with enforcement of that section, has
taken the position that such a right of action should be implied and that

“its existence would not interfere with the conciliation process
conducted by Labor in the individual complaints it receives. Rather,
Labor has stated that ‘‘the prospect of litigation would have a sobering
effect on the parties concerned, and actually encourage informal
conciliation.” (Affidavit of Weldon J. Rougeau, Rogers v. Frito-Lay,
611 F.2d 1074, 1108-1109.) In spite of Labor’s position, the Fifth
Circuit recently held in Rogers v. Frito-Lay, Inc. (5th Cir., 1980) that
Congress did not intend to create a private right of action under
section 503. Section 503 is modeled upon Executive Order 11246,
which prohibits employment discrimination on grounds of race, sex,
religion, and national origin by Federal contractors and requires
affirmative action by them. The courts had earlier ruled that there was.
no private right of action under Executive Order 11246. The Fifth
Circuit’s decision, while disappointing, is not surprising.

While the question can by no means be considered resolved, should
subsequent decisions follow the Fifth Circuit’s, handicapped individu-
als will be precluded from bringing actions in Federal court under
section 503. The procedure remaining available to them will be the

_ filing of administrative complaints with the Department of Labor,

which admits that it is hampered in its enforcement efforts by
insufficient resources to investigate and resolve a growing backlog of
section 503 administrative complaints.

On thp issue of private right of action, section- 504 has fared better
than section 503. Most courts are now in agreement that a private right
of action exists under that section. The Supreme Court’s decision in
Carinon v. University of Chicago (441 U.S. 667 (1979)) should confirm
that result. There is, however, a more fundamental problem with
section 504 as it pertains to employment discrimination. In 1978 the
Fourth Circuit in Trageser v. Libbie Rehabilitation Center (590 F.2d 87 )
(4th Cir. 1978)) held that section 504 generally did not prohibit
employment disggtmination. The court in its decision determined that
section 505 of the act (29 U.S.C, 794a), one of the amendments of 1978
which provides that the “‘remedies, procedures and rights set forth in
Title VI of the Civil Rights Act of 1964 shall_be available to any
person’ aggrieved under section 504, restricted section 504’s coverage
on employment matters to the scope of coverage under Title V1. Title
V1, which prohibits racial discrimination in programs receiving

73

8¢




Federal financial assistance, precludes employment discrimination
only (1) “where a primary objective of the Federal financial assistance
is to provide employment” or (2) where employment discrimination
results in discrimination against the beneficiaries of the program. The
court in Trageser did not take the legislative history of the 1973 act into
account, nor did it consider the subsequent amendments reflecting
continuing congressional concern for employment of the haridicabped.
The Justice Department supported_the plaintiffs in seeking Supreme
Court review of this decision, but such review was denied. ‘

As with the private right of action under section 503, the question of
section 504's coverage is still ‘open. We in fact have successfully
participated at the district court level as amicus curige on this issue.
Moreover, HEW and other Federal agencies, including the Justice
Department, have taken the position in their 504 regulations that® " .
section 504 of the act does prohibit all employment discrimination by
recipients in federally agsisted programs or activities. However, should
other circuits follow “the Fourth Circuit’s decision in Trageser,
handicapped individuals would be permitted only the narrowest
grounds under section 504 to assert their right to be free from
employment discrimination. - ,

There is, in 'addition, sofme other unfortunate precedent on this
point. Like section 504, Title IX of the Education Amendments (20
U.S.C. 1681), which prohibits sex discrjmination in federally assisted
education programs,”was modeled on Title VI of the Civil Rights"Act
of 1964. And the appellate courts in interpreting Title IX, like the
Fourth Circuit in Trageser, have ruled that Title IX does not generally
cover employment discrimination. And, as in Trageser, the Supreme
Court has thus far declined our, petitions for review. (See, g.g. Islesboro
School Com. v. Califano, 593 F.2d 424 (1st Cir., 1979) cert. denied —
U.S.—, 100 S. Ct. 467 (19-26-80).) )

Lastly, in this' survey [ am obliged to mention the Supreme Court’s
decision in Southeastern Community College v. Davis (422 U.S. 397
(1979)). Although that decision did not directly pertain to employ-
ment, it does suggest that the courts are not inclined to give a broad or
liberal construction to the language of Congress in the Rehabilitation -
Act. ) -

I have attempted to assess rea‘]istica]]y the current law with respect
to er‘np]oyment and the handicapped. Much of what I have discussed
does not bode well for the future. There ate, however, courses of
action available that should be pursued. One.is for the Federal
Government to set an example for private ir{dustry in this area by
demonstrating tHrough the hiring, placement, and‘advancemenf of
handicapped individuals that it is a realistic and achievable goal. In
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fact, a voluntary survey conducted in 1977 discloséd that handicapped
. individuals constituted 6.6 percent of the Federal work forge.

President Carter’s recent personal appearance before the President’s
Committee on the Handlcapped is, I believe, only the most recent
exaaple of his interest in and commitment to the rights of the
handicapped. With his continued support, major strides can be made
within the Federal Government. . ¢ -

.On March 12, 1980, Attorney General Civiletti-committed the
Justice Department (o “the achivement of a marked improvement in
the number of mmorlty, Wwomen, and handicapped employees within
the Department, particularly in high-level and pollcymakmg posi-
tions. . .and that [the] Department set an example for the rest of the
Government and for the pubhc

The,commitment of the Justice Department to the employment of
. handicapped individuals reaches beyonq our own affirmati®e action

prograin. As you may know, the President has decided that this
Department will shortly assume the coordination responsibility that
the now reorganized Department of Health, Educatlon and. Welfare
has under section $04. The Civil Rights Division will continue its
participation in Federal litigation in this important area.

Legislation, however,.will be necessary to secure adequate protec-
tien from employment discrimination. Senator Williams introduced in ’
1979 a bill, S. 446, which would amend Title' VII of the Civil Rights
Act of 1964 to include among its prohibitions discrimination in
employment on the basis on handlcap The® admlmstratlon voiced
strong support for the concept of broadening the coverage of Federal
law prohibiting employers from discriminating in employmens on the
basis of handicap. The Office of Federal Contract Compliance
Programs estimates that approximately 300,000 Federal :contractors
and subcontraciors are covered under section 503 of the Rehabilitation
Act. A general statute, it is estimated, would reach approxlmately
700,000 private employers, as well as the 30,000 units of State and local
govemment and 50,000 national and local labor unions covered under
Title VIL ” -

The Department of Justice, while supporting the concept of such

,leglslatlon beliéved that the bill as geported out of committee ,was
deficient in that it failed to mclude a statutory provision reéquiring an
employer to make a reasonable accommodation to the impairment of a
handlcagped person. We ‘believe that such a statutory provision is
essential in an amendment to Title VII, because Title VII as written
and interpreted does not generally reqmre reasonable accommodation. ’
In thg absence of such a provision, we believed, the bill’s efficacy
could be undermined by _]lldlClal decisions that no accommodatlon was
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necessary. I call your attention particularly to the decision of the
Supreme Court’in Trans World Airlines v. Hardison. ' '

The Departmént of Justice continues to support such an effort to
obtain further legislation with respect to' employment and the
handicapped. The participation in American society of this group of
individuals on an equal basis has too long been neglected.

In seeking legislation, we should be flexible and realistic without
surrendering essentials. Any legislation should broadly prohibit em-
ployment discrimination and should include a private right of action. It
should also include a Federal mechanism for investigating charges and

" the right of the Federal Government to bring suit without elaborate
prerequisites. Such legislation is essential to bring the handicapped into
-the mainstream of the American economy and into the mainstream of
society. :

v

STATE‘MENT OF DREW S. DAYS Ill, ASSISTANT ATTORNEY
. GENERAL FOR CIVIL RIGHTS

MR. DAYS.‘II‘hank you, Mr. Horn.

Chairman Flex%ming, othgr Commissioners and Commissioners-De-
signate, it is indeed a pleasure to be with you this.morning.

I think this is an important consultation and certainly we think at the
Justice Department something that deserves the. attention of the
Commission and other representaties of the Federal Government*

Congress, in its' declarationof purpose in passing the Rehabilitation
Act of 1973, stated one of the act’s goals was, and I quote: “To.
promote and expand employment opportunities in' the public and
private sector for handicapped ihdividuals and to place such individu-
als in employment.” The need fyr such legislation was and is wlear.
According to the 1970 census over 20 million people in this country, |
out of every 1l people, are handicapped. This figure _is, in all
probability, an underestimation of the numbers of- }i‘a‘ij;ldicapped
individuals as that term is defined in the Rehabilitation Act of 1973.

The cost of employment discriminatiof against the handicapped in
terms of wages lost is substantial, as is the amount of Federal and State,
monies'expended to support our disabled population.

o Tothat end, it is estimated that in 1980 the Federal Government will'
spend $40 billion, or 1 out of 13 dollars in the Federal budget, to
~ . sipport disabled pefsons in America. An estimated additional $60
billion from the States and other sources will be expended. The cost to
society, as well as the cost to handicapped individuals in their loss of
self-esteem and self-reliance, is, of course, immeasurable. Befére this
agency, at least, the need that gave rise to the legislation is evident.

I would like to discuss today progress toward achievement of the

goal ‘of equal opportunity ‘in employment in the 6 years since the .
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passage of the Rehabilitation Act of 1973. However, I want to
underscore something that Vice Chairman Horn said about my various
responsibilities wi‘th regpect to the concerns and needs of the
handicapped.

My®¥apacities are several. In my capacnty as Assistant Attorney
General to the Civil nghtF Division, I am, of course, responsible for
fopnulatlon and lmplementatlon of ‘the -government’s litigation .pro-
gram to enforce the rights of the handicapped. In addition, the 1978

Amendments to the Rehabilitation Act provided for an Interagency

Coordinating Council to attempt to achieve consistency among the
responsible Federal departments and agencies and to avoid overlap
and duplication of effort.

After a number of months’ delay in establishing the Council, the
Office of Management and Budget asked the Department of Justice to
chair the Council, and the result is that I have been acting as Chairman
of the Council since August of 1979. We have had seven meetings
since that time, and I am pleased to report that the Council is now
functioning and is beginning to discharge its responsibility. That is, we
have identified many areas of overlap and inconsistency among the
various agencies responsible for enforcing the Rehabilitation Act, and
I think we are well along the way to resolving many of those
problems.

There are, as you know, three separate provisions in the Ryehabilita~ :

tion Act whith regulate employment of handicapped individuals.
Section 501 addresses the Federal Governmen¥s obligation; section
503, the obligation of Federal contractors and subcontractors; and, of
colirse, section 504, the obligation of recipients of Federal financial
assistance.

Sections 501 and 503 refer specnﬁcally to employment and' contemp-
late affirmative action in that regard. Section 504 prohibits discrimina-
tion in federally assisted programs against otherwise qualified handi-
capped individuals sSlely by reason of handicap, -but no specific
reference is made to e}nployment, affirmative action, or a need for
reasonable accommodation. .

I think it is important to discuss to a certain extent comparisons
between these provisions which relate to the employment rights and
needs of the hanqllcapped onthe one hand, and Title VII of the, Civil
Rights Act of ‘1964, on the other. Unlike Title VII, the Rehabilitation
Act does not contain a general prohibition against employers, unions,
and eniploymernit agencies engaging in employment discrimination
against handicapped individuals. Only if an employer is a recipient of
Feégeral financial assnstance, or a Federal contractor or subcontractor
whose contract is in excess of $2,500, is that employe? within'the scope
of the Rehabilitation Act’s provisions. Thus, the reach of the
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Rehabilitation Act of 1973 with respect to employment discrimination
is obviously far less than that of Title VII; nor is there any clearly
conferred right of the Attorney General or other Federal agency to
commence litigation to enforce the statute; nor. indeed, is there a
private right of action expressly conferred under sections 503 and 504.

With one difference, “*handicapped individual” is defined dentically
for the purposes of 501, 503, and 504. That is, for the purpgses of Title
V of the Rehabilitation Act, “handicapped individual” i defined as
any pergon who: ' . .

l.  Has a physical or mental impairment which substantially limits

one or more of such person’s major life activities;

2. Hasarecord of such impairment; or

3. Isregarded as hglving such impairment.

The 1978 amendments, however, excluded from coverage alcohol
and drug abusers whose addiction precludes effective job perfort
mance, but did so only with respect to sections 503 and 504 as they’
relate to employment. No such provision was added to section 50l.

It seems to me that, as an employer, the Federal Government has a
strong obligation under the Rehabilitation Act to ensure that discrimi-
nation against handicapped qindividualsrdoes not occur in its work
force. Section 501 of the act requires that each department, agency,
and instrumentality in the executive branch of the Federal Govern;
ment engage in affirmative action in the hiring, placement, and
advancement of handicapped individuals. . ‘

Furthermore, section 120(a) of the Comprehensive Rehabilitation

mendments of 1978 Rrovides that remedies, procedures, ‘and rights
gvailable to Federal employees, as set forth in Title VII of the 1964

ivil Rights.Act, are available to any applicant or employee aggrieved
unpder séction 501, P .

So, in partial response to one of the questions directed at Ms.

aplan, there is this availability to handicapped employees to proceed
upder Title VII-like procedures against agencies that are not comply-
ing with requirements of 501.

The act grants to Federal employees and applicants alleging

andicapped discrimination both a substantive right and a remedy, the

me remedy available to those who claim discrimination on the basis.

f race, color, religion, sex, or national origin under Title VII.

As you know, under the President’s Reorganization Plan No. | of .
1978, the Equal Employment Opportunity ntommission has the

uthority to_enforce the requirements of section 501 administratively.

The prohibitions and the enforcement mechanisms of sections 503
and 504 differ from those of section 501, and I think thereby provide
some additional problems not experienced under 501. Section 503's
requirement that Federal contractors and subcontractors receiving//'

. - . 7
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contracts in excess of $2,500 engage in affirmative action to employ
and advance qualified handicapped individuals is enforced/by/the

Department of Labor. Labor’s regulations implementing section 508 °

provide for enforcement through an administrative complaint and
investigation mechanism which includes an administrative law judge;
and where there is an apparent violation of affirmative action
requirements, there is available to the Department of Labor contract
termination or debarment. .

It is important, however, to underscore the fact that complamants‘

have no comparable rights to a hearing. The employer does have a
nght to a hearing.

etion 504’s broad prohibition of discrimination in federally
assisfed programs against otherwise qualified handicapped individuals
solely by reason of handicap is supposed to be enforced by each
Federal agency or department that administers the funds. As I

se under Title VII. In contrast, section 504 is
supposdd to be enfokced admmlstratlvely in the same way that Title VI
ct of 1964 is’administered, that is, primarily
investigation, attempted conciliation, ‘and
either a form3 administrative’ hearing, before an admlmstratlve law
judge looking t§ fund termination or referral for htlgatlon, and that

delay in promulgation of 504 regulatlons I'am embarrassed to say that
our regulations were not pubhshed the Federal Register until

.September 21 of last year. I would like, hc»ve'ver, to underscore that,

despite the fact that a lawsuit was filed against us, we were well along
in the process of ‘developing our regulations and getting them

-published for comment. But I think the fact that the Department of
Justice was sued indicates the absolutely indefensible failure of Federal -

agencies to come forward with regulatlons and procedures to deal
with this very important area.

The regulations of the Department &f Labor under 503 and H
under 504 define “qualified handicapped individual” as one whg is
capable of performance with reasonable accommodation. Both sefs of
regulations require accommodations unless the recipient or contractor

'
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can demonstrate that such accommodation would impose "~ undue
hardship on the opesation of its program or the conduct of its business.
HEW has set out some of th/e factors in determining what constitutes
reasonable accommodation. They are: the overall size of the recipieiit’s
program, the type of operation, cost, and the nature of accommoda-
tion. - - L
_ Given. the very nature of individual handicaps, as well as the
varying - types of businesses and jobs affected, the definition of
reasonable accommodation ‘must be broad enough to encompass a
variety of situations. Experience, however, has demonstrated that the
cost of required accommodation is often* small, and I would like to
note also that advancing technology now provides options not
available in the past. That is, from my observations of the reasonable
-accommodation issue, things that yesterday did not appear to be
reasonable in light of the definitions that were promulgated then, given
technology, given advancement in certain areas, now appear quite
reasonable. And I think that we can look toward future developments
in technology that will cause us to defin€ in different ways what in fact
is a reasonable accommodation and what, cnwtlie other " hand,
constitutes undue hardship.

For example, the development of talking computers has allowed
blind and sight-impaired individuals to perform legal research on the

. Department of Justice’s JURIS system without the need for a reader’s

assistance. JURIS, for those of you who are not aware, is a research
teol, a computerized research tool, used by attorneys in the Depart-
ment of Justice. That system has also been fitted with a slight
modification to allow its use by an individual whose hand mobility has
been restricted by cerebral palsy. )

Sometimes accommodation will merely require the lowering or

raising of a desk.
- I would like also.to refer briefly *to section 502. That is another
provision of the Rehabilitation Act that, while not directly regulating
employment, does have an impact upon accommodation. That sectjon
established the Architectural and TranspoOrtatiori Barriers Compliance
Board, which is composed of members from the general public, 5 of
whom are handlcapped md1v1duals and 10 heads of Federal depart-
Jnents or agencies. [t is the Board's function to ensure compliance with
the Architectural Barners Act of 1968. . -

‘Fhe Architectural Barriers Act requires that federally owned,
occupied, or financed buildings and facilities must be designed,
constructed, and altered to make them accessible to physically
handicapped individuals. It doesn’t take a great dea! of elaboration or

explanation to understand that-even where jobs are made available, to
L] .
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the extent that handicapped people cannot get to the jobs, those
opportunities become hollow indeed.

Again, looking to the experience of the Department of Justice, we
are presently addressing the questron of curb cuts on Pennsylvania
Avenue so that people who are in wheelchairs can easily reach the
Department of Justice through the rhain entrance as opposed to using
other means of egress and ingress.

In the enforcement of Title VII of the Civil Rights Act of 1964—
and I raise that act because of:its relation to 501 and because of the
enormous experience that we have had under that act—litigation has
gone through three stages, and I think that we may well see the same
stages appearing insofar as employmént for the handicapped is
concerned. For several years after the act was passed, tkg primary
thrust related to procedural problems, and then for several years after
that the principal issues Cogcerned liability—what conduct, in fact,
violates the law?—and only in the third stage in the s'eventies,did we
reach the question of relief. That is, assuming that there is access to the
courts, assummg that a violation has been established, how do we go
about developing meaningful remedies for discrimination against the
handicapped it employment? 4

Unfortunately, in the field of equal employment opportunity for the
handicapped, we are still primarily in that firs{ or procedural phasegT™>
enforcement. The courts are now grappling primarily with those
procedural issues whose resolution will me®n the difference between
whether handicapped individuals will be able to assert their claims of
emggyment discrimination in Federal court.

L’et me tick off a few of these procedural 1Ssues. Courts are now
facing, for example, the question ‘of whether Congress intended to
create a private right of action under section 503. I will provide the
Commission with a text #¢f my remarks, but let me just do this as
beiefly-as I can.’ .

Section 503 was patterned in large part upon Executive Order
11246, the contract compliance provision, and the case law developed
under the contract compliance program essentially held that there was
" no private right of action. Very recently, that is, in this year, 1980, the
Fifth Circuit Court of Appeals that has respons.rbllrty for Federal cases
coming out of six Southern Sti}held prec:iﬂy that with respect to
section 503; that is, that ther& is no’ privdte right of action, that
handicapped persons who feel that they have been discriminated
against by employers who are beneficiaries. of Federal contracts Have
to proceed through the admrmstratrve process and tannot go directly -
to court. :

~While the question can be by no means considered resolved, should
-subsequent decisions folloy the lead provided by the Fifth Circuit,

'
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handicapped individuals will be precluded from bringing actions in

Federal court; and while I think those of us in Federal agencies

responsible for enforcing provisions like 503 or 504 would like to "
believe that we are doing our jobs effectlvely, that we are learning

more about how to do our- _]ObS better I think we also- recogmze the

enormous importance of pnvate enforcement of Federal antidiscrimi-

nation laws. It has been our experience under Title VI, it has been our

. experience under other provisions of Federal civil rights laws, and it

should be no-.different under civil rights laws related to the rights of

the handicapped. -

On the issue of private right of action under 504, I am happ say
that the picture is far bnghter Most courts have followed the ead of
the Supreme Court’s decision in a case that did not relate to 504, but
instead related to Title IX of the Education Amendments, which has
to do with sex discrimination in education. That case, Cannon v.
University of Chicago, essentially held-that while there was a clearly
set-out administrative process for persons who believed they had been
the victims of discrimination in education based upon sex, there was
also a contemplation of a private enforcement mechanism, and that is
what the Supreme Court held.
~ So while the case hw development with respect to 504 generally is,
I think, very good in terms of private right of action, again, the
prospect is not particularly’ pleasing insofar as 504 and its relation to
employment. At least one court has already held, that 504 does not
cover employment. The Fourth Circuit of Appeals, which sits in
Richmond, has so held, and the Suprente Gourt, despite our fervent
pleas to grant review, decided not to grant review. So we have on the
books a decision that we refer to as Trageser, which says that 504
doesn’t cover employment. Again, I need not elaborate upon the
extent to which that decision carves out an exception for literally
thousands of employers who are the beneficiaries of Federal monies
under Federal grants. .

The rationale, briefly stated, was 504 is just like Title VI, and Title
VI explicitly precludes employment coverage unless certain also set-
out conditions are reached. The Fourth Circuit held that 504 was just
like Title VI and only where certain special conditions were presented
would 504 reach employment. . =

We have another bleak example of that trend under Title IX. I
mentiohed, earlier that Title IX was helpful insofar as developing the
principlf of private right of action under 504 generally. Well, the
courts have said with respect to Title IX that J doesn’t cover
employment, and despite our litigating this issue in many courts and
quite frankly trying to develop some conflict in the circuits, we have
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not been able to do so and we have not been able to get the Supreme
Court to address itself to this issue.

Lastly. in this survey I am obliged to mention the Supreme Court’s
decision in Southeastern Community College v. Davis. Although that
» decision does not directly pertain to employment, it does suggest that

the courts are not inclined to give a broad and liberal construction to
the language of Congress under the Rehabilitation Act. I think that,
given that decision, although like most Supreme Court decisions it
does not tell nearly the whole story and we can expect other cases
coming out of the Supreme Court, it is not an auspicious beginning.

Having said all these things about the Rehabilitation Act and
employment, I would like to draw the Commissi)on’s attention to
legislation that was introduced by Senator Williams in 1979, that is,
Senate Bill 446, which was an effort on his part and the part of other
members of the Senate to address what is clearly a disharmony and a
lack of parallelism between protections for the handicapped under the
Rehabilitation Act and protections provided under Title VII. The
administration voiced strong support for the concept of broadening
Federal law to make the coverage of employment much clearer. This
is so for a number of reasons, in addition to basic equity.

The Office of Federal Contract Compliance, for example, estimates
that approximately 300,000 Federal contractors and subcontractors are
covered under section 503 of the Rehabilitation Act, but in contrast a
general statute, it is estimated, would reach approximately 700,000
private employers, as well as the 30,000 units of State and local
government and 50,000 national and local labor unions covered under
Title VII. That is a big increase in coverage: 300,000 Federal
«contractors now reached under 503, ‘but under a more ge?@?’m
provision we would be talking about reaching 700,000 private
employers, 30,000 units of State and local governments, and 50,000
national and local labor unions, which is the coverage under Title VII.

We think that there should be this broadening;-however, we belieyve .
that to the extent that Title VII is broadened to include protection of
the handicapped, it is important to address the question of reasonable -

» accommodation. While there has been atendency to tack on'protected
groups to civil rights legislation, we think, given the experience in the
~courts with respect to reasonable accommodations, implied reasonable

- accommodations for religious convictions—a case called Trans World

, Airlines v. Hardison —we think that it is very important to build into

any amendment the facf that employers will have to address the
problem of reasonable accommodation and not leave it unspoken;
because, given the TWA decision, the Supreme Court seems to be
saying that undue hardship is going t@ be very liberally construed and
what we might regdfd as a very slight shifting of an employer’s
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operation' would Avsolve that employer of certain reasonable accom-
modations.

Let me say in conclusion that the Department OlelStICC continues to
support efforts to obtain further legislation with re5pect to employ-
ment of the handicapped. The participation in American society of this
group of individuals on an gqual basis has been too long neglected.

In seeking legislation, however, we should 'be flexible and realistic
without surrendering essentials. Any legislation should broadly pro-
hibit employment discrimination and should include a private right of

ion. It should also include a Federal mechanism for investigating
charges and the right of the Federal Government to bring suit without
elaborate prerequisites. Such legislation, - we feel, is yf essential to
bringing the handicapped into fhe mainstream of the American
economy and into the mainstream 0of American society.

Thank you very much.

VICE CHAIRMAN HORN. Thank you very much

[Applause.]

VICE CHAIRMAN HORN. We apprecxate the thoroughness of your
survey. I take it your testimony will be made available to us, the full
text?

MR. DAYs. Yes, it will.

VICE'CHAIRMAN HORN. Donald E. Liebers is director of the equal
employment opportunity and affirmative action human resources
department for one of America’s major corporations, the American
Telephone and Telegraph Company. He has been responsible for the
development and administration of these programs for AT&T since
the early 1970s. He began his career with the Bell System in 1960. In
addition to this corporate responsibilities, Mr. Liebers’ serves as a chair
of the Steering Committee for SER—Jobs for Progress, an Hispanic
Jjob placement program. ‘

He will report on the experience of the Amencan Telephone and
_ Telegraph Company concerning employment ‘opportunities for the
. handicapped. - . .

Mr. Liebers. :
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THE EXPERIENCE OF AMERICAN TELEPHONE
AND TELEGRAPH COMPANY (AT&T) AS AN
EMPLOYER OF DISABLED PERSONS

By Donald E. Liebers*

Thank you, Mr. Chairman. Good morning, Commissioners. Thank
you for giving me the opportunity to speak to you today. As you have
been told, I am the director of equal opportunity and affirmative-action
at AT&T.

AT&T is the parent organization of the Bell System, which includes
19 operating telephone companies, Western Electric, and Bell Tele-
phone Laboratories, which I will refer to as the associated companies.

In my position I am responsible for preparing the Bell System model
affirmative action program and establishing the policies necessary for
its successful implementation. These, in turn, are implemented
throughout . the Bell System by the associated companies with
guidance from the AT&T corporate staff. My organization also
interfaces with departments and agencies of the Federal Government
responsible for enforcement of the various civil rights laws and
regulations. * ’

I have been in my present position since December 1, 1970, a period
in which many of the civil rights laws and regulations have come into
effect. I havé been responsible for helping the Bell System implement
and ugderstgmd those laws and regulations.

Today I would like to talk about AT&T’s experience as an employer
of disabled persons and as a government contractor regulated by
section 503 of the Rehabilitation Act of 1973, as amended in 1978. I
would like to share with you the policies we have established and the
programs and actions ‘we have undertaken. We have made and
contiriue to gphake progress in the employment and advancement of
disabled p,zgsi‘ns. Not without some difficulty, however, and so, I
would also like to share our problems and concerns.

Let me b{egi,n by -stating that it is the policy of the Bell System to
provide equal opportunity to qualified handicapped individuals in all
aspects of employment, without discrimination. This policy is imple-
mented by means of an earnest program of affirmative action. Both the
policy and the program have been endorsed by the presidents of Bell
System companies. Their personal commitment and interest in ensur-

b ]
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* Mr. Liebers is director of <qual opportunity and affirmative action. American Telephone and
Telegraph Company.
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ing that the written program is translated into ongaing practices has
been communicated throughout each company. .

In keeping with our primary responsibility of lending direction to
the associated companies, AT&T issued a model affirmative action

- program in 1976, soon after the Department of Labor issued amended

regulations for employment of handicapped individuals. Bell System
companies were advised to use the model as a guide in wntmg their
individual programs. Every effort was made to issue. a document to.
meet the requirements prescribed by Federal regulations. Subsequent-
ly, some sections were revised in light of experience and legal
interpretations of the regulations. A complete revision of the program
was undertaken in 1979, which resulted in the issuance last June of the
current model. )

The written program basically sets forth our policy governing
various personnel. practices which the law requires. It is a plan of
affirmative actions to be followed to ensure cpmpliance. Implementa-
tion of the plan is detailed in various administrative pracfices. '

A major objective of our program has been to mainstream ghsabled
employees. We consider the interests and qualifications of the
applicant or employee, then attempt to provide reasonable accommo-
dations necessary to enable the individual to perform the duties of the
Job. We are seeking to prevent.job stereotyping, that is, the idea that
only specific jobs are considered for people with certain handicaps.
Disabled employeés have proven their ability to satisfactorily perform
in many different job assignments. Successful placement results from
considering each applicant or employéeé as an individual.

In this regard we have reviewed our job descriptions to ensure that
physical and mental jéb qualification requirements are job related. In
addition, we chinged wording that we believe was restrictive to
disabled workers. For example, a job description that stated a
requirement to “write” was changed to “record.” Another with a
requirement to “talk” was changed to “communicate,” arid yet another
that required “walking” now states “‘moving.”

I would like to identify briefly the areas covered in our progra%
Then I will be more specific about experience in cegtain areas which I
believe will be of interest to the Commission. The program includes:

* A policy statement of commitment

*" Identification of management responsibilities and accountability

* Internal and external dissemination of policy

* Outreach programs

¢ Hiring, placement, and moveme

* Voluntary self-identification

* Reasonable accommodations and accessibility

* Assurance of confidentiality /
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* Internal monitoring procedures .

* Complaint procedures

Implementing this plan has been a real challenge. Some tasks proved
to be sugple to accomplish, some have been exceptlonally rewarding
experiences, while others have been tremendously frustrating and
confusing. In this regard, I must identify two things that have helped
and encouraged us to believe that we will continue to find ways to
progress in this area: first, the openness in communications with
government representatives and advocates for the disabled; and
second, the willing spirit and attitude of managers and disabled
employees working together to demonstrate the abilities and produc-

tivity of qualified employees who happen to have a physncal or mental -
" impairment.

Let me"§’t1are some of these experiences with you. Voluntary self-
identification” is one mandate of the regulations’ which appears
relatively easy to accomplish, and to a certain extent it is. Applicants
and employees are informed of heir rights to self-identify and assured
that confidentiality will be maintained. The results of self-identificat
can be rather perplexing. }

Through the years we have used various methods in different
companies to meet this requirement. Among these were the posting of
permanent notices at employment offices and work locations, direct
dissemination of printed notices, and the coverage of voluntary self-
identification at employee meetings. Very few employees elected to
self-identify, and results were negligible.

As a result, in 1979 we conducted a survey which would assure us
that each of our approximately 1 million employees had been informed
of his or her right to self-identify and to advise us of possible needed
accommodations. This was accomplished by means of a letter
addressed to each employee. Agaih, this survey generated minimal
results. A number of employees, significantly less than the number of
known disabled employees, cjose to self-identify. '

This raises several concerns: Does failure to self-identify reveal a
fear that khowledge of their disabilities might adversly affect their
employment and advancement? Or does it reflect distrust or disbelief
in our stated policy? We hope not. Does it mean that thbse of whose
disabilities we have knowledge and those for whom we have made
accommodations feel that since we already know, there is no need to
tell us? Or does it mean that those employees feel that we are meeting
our obligations to the fullest? Perhaps! Does it mean that,employees
with known and hidden disabilities are just exercising their right not to
self-identify, since their disabilities do not impede job performance? Or
could there be other reasons which we have not yet recognized?
Probably. )
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Havmg met the requnrements of the law we coulcrlgnore these
questions until there are other directives to assist us with self-
identification. But we feel that we cannot afford ta be indifferent about
the results of the survey. Based on our experiénce in gathering this:
data, I would have toAespond, “I don’t know,” if asked, “How many
dlsabled employees are there in the Bell System?” -

We are expanding ‘our approach to voluntaty, self-ldentlﬁcatlon
keeping in mind that it is the quality of our program that-we want to
strengthen rather than getting involved in a statistical exercise. Our
.program’ will -continue to include 2 provision fonself-ldegtlﬁcatlon on
employment applications. In addition, we will contm/e our policy
whereby employees self-ldentlfy at any time and, once each-year, will
canvass, via employee lnformatlon media, to remind disabled qnpl'oy-
ees of their rights. In addition, yve are exploring other avenues not
specified, by government regulations but which may be necessary and
perhaps more, logical than an annual reminder, that is, being able to
, self-iden(ify at other times in the course of employment, for example,

%(ing internal movement, or during counseling and perfor-
mance appraisals, or when additional training is being considered. *

We feel that these efforts will give employees the means to inform ys
if they feel there is a need for us to know about their condition or the
need for accommodation. ThlS leads me .into another area, whlch I¥
would like to address, reasonable@ccommodatlons

"There are ihose outside the business who say that anything is - *

- reaspnable for a corporation the size of ours. Those within the, business

committed to providing afﬁrmatlve action, must also ‘be concerned
w1th finances, budgets, and a fair return on investments and, therefore,
may well balk.at such a global solution. However, I believe there is a
middle ground and that the intent of reasonable accommodatjons, as
spelled out-in the regulations, is not to place unduevhardship on an
employer. . v
The Bell System is striving; to provide that new buildings and major’

Standard’ Institute specifications. In addition, employm ffices and
“areas in existing buildings where* physxcally disabled employ&es work "’
are made accessible. This. has generally proven to' be manageable in
our business. : - . 12

Some problems have been encountered because of the |nd|v1dual
.needs of each person; even when disabilities appear to be similar, the
individual accommodations needed tay differ. For example, a
particular location Which tas accessible to an employée in an electric .
wheelchair proved tgo difficult to be used by. another employee who
maneuvered hls chair manually. . o

‘renovations to existimg buildings conform to the Ame%ii Nationa]
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On occasion devices have been provided 1o disabled employees to
enable them to be efficient and productive. As a result of these efforts,
we are develbpmg a better understanding of accommodations and
their “‘reasonableness.”” We have been in contact with agencies
involved n rehabilitanon which have been helpful. In addition, we
have recently undertaken a $urvey to determine specific devices
currently being used by disabled employees. Accommodations, and
particularly dewvices, are a very individual thing. But knowing what
devices axist may help a manager expedite placement of a disabled
person. '

We are living in a ume when technological advances are occurring
rapidly, many of which will benefit disabled persons. As g result, 1t

appears almost imperative that there be a resource bank to provide the’

latest information on such devices to employérs. Information could be
pooled from various sources, including employers, disabled people,

_rehabilitation agencies, and research institutions. In the absence of

-

such a service, the process of mainstreaming more severely dlsabled
individuals may be seriously hampered. ' ’

Other changes brought about by the regulations mvolveyfﬁe role of '

the industnal physician. We view our corporate physicians as being
respopsible for the determination of” medical impairments and the
identification of furttional limitanony. However, they do not make
kiring or placement decisions. That is the responsibilify of the
personnel organization. )

No longer accepted i1s the use of medical resgnenons apphed

uniformly to al} persons with a similar disabihity. Here again, successful |

placement results from considering each apphpdn( or employee as an

individual.
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W are concerned dboul 1he eonﬁdenuah(y of medical mforr*auon
Therefore. to the extent necessary, the medical depar‘{ment provides
the personnel organization with information about disabilities in
functional terms, but does not include a medical djagnosis.

The placemen} of individuals with stable handicaps generally is not
cause for medical concern. Limitations are determined and, when
necesgary, reasonable accommodations can be provided to match a job
with an individual's qualifications and interests. Concerns may arise
with respect to the placement of persons having progressive degenera-

‘tive diseases. Although anjindividuzfl may, currently be qualified for a

specific job, 1t 1s sometimes difficult to determine how long they may
be able tp wérk productively. As a result, thetr placement in jobs with
lengthy training programs may not be considered {easible.

Let me comment about-our effor{ to communidate our policy and
commitment tq employment of disabled persons. Our contacts with
external sources have begn an interesting and, 1 believe, mutually
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rewarding experience. We have communicated our policy and shared
the intricacies of putting it into practice in the work place. In return,
we have benefited from the expertise of many concerned and

-responsible organizations) and we see this as an aid towards continued

compliance irthe eighties. In communicating our policy internally, we
recognize that additional information ‘was needed to help.our employ-
ees understand the meaning of affirmative action. ﬂeir -disabled people
and how to make it a reality. -

Employment interviewers became the first employee group‘selected -
to receive handicap awareness training, introduced in several associ-
ated companies in 1976. The interviewer was, at the time, seen as key
to the success of the affirmative action plan. Subsequently, it became
apparent that we had to go farther. Interaction with their peers and
supervisors was critical t\\;uccessful employment of disabled persons.
So, we have developed,a wew two-part handicap awareness training
program, for employment imtgrviewers and first- and second-level
supervisors who will b&" w,cﬁ)‘riihg with disabled persons. The Bell
System is serious about its commitment to employment of disabled
persons. .

Let me share two examples that I believ;demonstrate our Josition.
First, a trial is currently underway in Sacfamento, California, to test
interface equipment that enables blind persons to become telephone
operators at the electronic switchboards that have replaced the cord
switchboards, which may be familiar to some of yo®?. The cost of
developing this equipment was shared by all the Bell System operating
telephone companies, The project grew out of twogarlier trials that
used less sophisticated interface equipment. However, the earlier trials
proved conclﬁsively that blind people éan be'successful operating the
new electronic equipment. We are excited about the potential
employment ‘'opportunities this equipment will provide for blind and
visually-impaired persons in the Bell System.

The other example is one of human interest that mvolves the
employment of the first totally deaf and speechless residence telephone
installer in the Bell System. This placement resulted from the
cooperative efforts of one operating telephone company and the State
commission for the deaf and hearing impaired, sharing the provision of
accommodations. These included devices made possible by technolog-
ical advances. This employee has been working independently and.
very successfully for well over a yéar.

Finally, let me shift from the human dimension to the numerical for
a moment, specifically, the subject of numerical 'targets and goals for
disabled workers. Current Federal regulations do not require them nor
do we feel they are necessary. I believe it would be extremely difficult
and not.helpful to the concerns of disableds workers to administer a
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., program based on numerical targets and geals. I speak from years of (
" experience implementing a target system based on race, national
ongm, and sex.
The broad definition of handicap and the multiplicity and degree of
disabilities would require an-extremely complex and rigid tracking ,
" system. We prefer a system based on the needs and aspirations of both .
the individual and the business,. not something based purely on
“numbers. We think we can fulfill our responsibilities to. disabled.
persons, to our business, and tb the government without specific .
‘numerical targets and goals. Cértainly, a’ program of voluntary , '
compliance is more effective for all concerned.
To meet this responsntuhty, we have developed an internal monitor-
ing procedure to ensure compliance with the requirethents of Federal .
regulations our own affirmative action plan. If internalymonitoring4
identifies deficiencies, then a written corrective plan of action is
required. In an era of pervgsive regulation we welcome the opportuni-
ty to demonstrate that we can fulfill our responsibilities voluntarily.
N I hope my comments have provnded some insight into a privat
employer’s perspective of its responsibility to disabled persons. Think
you for inviting e to share them with you. Now I w1ll entertairi any
questlons you may have.

%

' STATEM_ENT OF DONALD E. LIEBERS, DIRECTOR OF EQUAL ’
OPPORTUNITY AND AFFIRMATIVE ACTION, AMERICAN
TELEPHONE AND TELEGRAPH COMPANY, BASKING

" RIDGE, N.J.
MR. LIEBERS. Thank you, Mr. Horn.
- Chairman Flemming, Commissioners, Commissioners-Designate, I
would like to thank you for giving me the opportunity to speak to you
i today. As you have been told, I am the dll'eCtOr of equal opportumey .
and affirmative action at AT&T. ~
AT&T is the parent organization of the. Bell System, which irficludes
19 operating telephone companies, ‘Western Electric, and Bell Tele-
: phone Laboratories, which I will refer to as the associated companies.
. In my position I am responsible for preparing the Bell System model
affirmative action program and establishing the policies necessary for
its successful implementation. These, i‘n turn, are implemented

_throughout the -Bell System by the associated companies with
guidance from the AT&T corporate staff. My organization also
interfaces with departments and agencies.of the Federal Government
responsible for enforcement of the various civil rlghts laws and
regulations. s -

I have been in my present position since December 1, 1970, a period
in which many of the civil rights laws and regulations have come into
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effect. I have been responsible for helping the Bell System- lmplement
and understand those laws and regplations.

Today I would like to talk about AT&T's experience as an employer
of disabled persons and as a government contractor regulated by
section 503°of the Rehabilitation Act of 1973, as amended in 1978. I
would like to share with you the policies we” have established and the
programs and actions we have undertaken. , We have made and
continue td make progtess in the employment and adwancement of
" disabled persons, but not without some dlfﬁcu}ty, however, and so, I
would like also to'share our problems and concerns.
- Let me begin by stating that it is the policy of the Bell System to
_provide equal opportunity to qualified handicapped individuals in all
aspects of emp]oyment without discrimination. “This policy is imple-
mented by means of an earnest program of afﬁgmatnve action. Both the
policy and the program have been endorsed by the presndents of the

Bell System companies. Their personal commitment and interest in

ensuring that the written program is-translated into ongoing practices
has been comimunicated throughout each company. ’ .

In keeping “with our primary responsibility of lenamg dll’CCthl'l to
the associated companies, AT&T issued a model affirmative. action
program in 1976, sopn after the Department of Labor issued amended
regulations for employment of handicapped individuals. Bell System
companies were advised to use the model as a guide in writing their
individual programs. Every effort was made to issue a document to
meet the requirements prescribed by Fedéral regulatlons Subsequent-
ly, some sections werd.revised in light of experience and legal
interpretations of the regulations. A complete revision of the program
‘was undertaken in 1979, which resulted in the-issuance last June of the

. current model. . \ ) .

The written program basncally sets forth our pollcy govemmg ’
various personnel practices which the law requires. It is a plan of
affirmative actions to be followed to ensure\eomphance Implementa-
‘tion of the plan is detailed in various administrative practices.

A major objective of our program has been to mainstream disabled
employees. We consider the interest and qualifications of the applic
or employee, then attempt to provide reasonuble accommod,a'té‘r:l
necessary to enable the individual to perform the duties of the job. We

< "are’seeking to prevent job stereotyping, that ‘1? the idea that only

specific jobs are considered for people with certain handicaps. .
- Disabled employees have proven their ability to satisfactorily perform
in many different job assignments. Successful placement results from
considering each applicant or employee as an individual.

In this regard, we have reviewed our job descriptions to ensure that

hysical 3nd mental job qualification requirements are job related. In
3
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addition, we changed wordmg that we bglieve was: restrictive to - ‘
disabled workers. For _ example, a job description that stated a '
requirement to “write” was changed' to *‘record. ” Another with a ‘
requirement to “talk’” was changed to “communlcate, and yet another ‘
that required “walking” now states “moving.”, ~ ’ N ‘
" I would like to identify briefly the areas covered in our program. |
. Then I will be more specific'about experience in certain areas which I ‘
. believe will be of interest to the Copmission. The progtam includes a i
policy statement of commitment; identification of management respon-
sibilities. and’ accountability; internal and .external dlssemmatlon of ‘
policy; outreach programs; hiring, placement, and movement; volun-
tary self-identification; reasonable accommodations and accessibility; |
assurance of confidentiality; 1nternal monitoring procedures; and
. complaint procedures - - ©
Implementmg«t is plan has been a real challenge. Some tasks proved I
_to be simple to a¢complish, some have been exceptionally rewarding
experiences, while .others havé ‘been tremendously frustrating and
confusing. In this regard, I must identify two things that have helped
- and encouraged us to believe that we will continue to find ways to
progress in this area: first, the openness in communications with ‘
government representatives and advocates for the disabled, angd " ‘

second,_the willing spirit and attitude of managers and disabled
employees working together to demonstrate the ‘abilities and produc- . eme
tivity of qualified employees who happen to have a physical or mental
lmpalrment

Let me share some of these experiences with you. Voluntary self-

-identification is one mandate of the regulatlogs which appears

* relatively easy to accomplish, and to a certain extent it is. Applicants
and employees are informed of their rights to self-identify and assuréd
, that confidentiality will be maintaihed. The results of self-identification
can be rather perplexing.

Through the years we have used various methods in dlfferent
companies to meet this requirement. Among these were the postmg of
permanent notices at employment offices and work loctions, direet
dissemination of printed notices, and the coverage *of voluntary self-
identification at employee meetings. Véry few employees elected to
self-identify, and results were negligible. .

' Asa result, in 1979 we condugted a survey which would assure us
that each of our approximately 1 million employees had been informed |
of his or her nght to self-identify and to advise us of possnble needed
accommodations. This was accomplished by means of a letter
addressed to each employee. Again, this survey generated minimal
resylts. A number of employees, significantly less than the number of
known disabled employees, chose to identify.
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“not specified by government regulations, but which may be necessary
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This raises séveral concerns. Does failure to self-identify reveal a
fear that knowledge of their disabilities might adversely affect their
employmerit and advancement? Or does it reflect distrust.or disbelief
in our stated policy? We hope not. Does it meant’that those of whose’
disabilities we have knowledge and those for whom we haye made
accommodations fee! that since we already know, there is no need to
tell us? Or does it mean that those employees feel that we are meetmg
our obhgatnons to the fullest} Rerhaps! Does it mean that employees Y
with known and hidden disabilities are just exercising their right not'to
self- Jdentnfy since their disabilities do not impede job performance? Or o
could ‘there be other reasons which we have not yet recogmzed?
Probably.that is true. . e /\

Having met the requirements”of the law, we could ignore these
questions until there are other directives to assist’ us with selff—"
identification. But we feel that we cannot afford to be ihdifferent about
the results, of the survey. Based on our expenence in gathering ‘this
data, I would h% e to respond, “I'don’t knowy” if asked, “How many
disabled employees are there in-the Bell System?”

We are expanding our approach to voluntary self-identification,.
keeping in mind that it is the q uglity of our. programu that we want to .
strengthen rather than gettinig involved in a statistical exercise. Our <

program will continue to include a provision for-self-identification on :

employment applications. In addition, we will continue our policy
whereby employees self-identify at any time and, once each year, we
will canvass, via ‘employee mformatlon media, to remind disabled
employees of their rights. In addmon we are exploring other avenues

and perhaps more logical than an annual reminder, that is, being able
to ‘self-identify, at other times in the cowrse of employment, for -,
ample, when seeking internal movement, 9x during counseling and . -
;Eﬂbrmance appraisals, or when addlt;onai\tralnlng is being consid--
ered. © ‘ T

We feel that these efforts will give employees the means to inform us
if they feel there is a need for’us to know about their condition or the
need for accommodation. This leads me into another area which I
would like to address, reasonable accomfodations. .

There are these outside the business who say that anything is
reasonable for a corporation the size of ours. Those within the business
committed to providing affirmative action must also be concerned
with finances, budgets, and a fair return on investments and, therefore,
-may well balk at such a global solution. However, 1 ‘Peheve there is a
middle ground and that the intefit of reasonable accommodations, as
spelled out in the regulations, is not to place undue hgrdship on an -
employer. .
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The-Bell. System is striving to provide that new buildings and major
renovations to_existing buildings conform to the American National
Standard Institute usieciﬁcations. In addition, employment offices and
areas in existing bufldings where physically‘disabled employeés work
are made accessible. This has gengrally proven to be manageable in
our business. ' . : .
. Some problems have'been encountered because of the individua]l
needs of eaclr person; even when disabilities appear to be similar, the
individual accommodation needed may differ. For example, a particu-
lar Jocation. which was accessible to an employee in an electric
wheelchair proved-too difficult to be used by another employee who
maneuvered his chair manually. ‘ .
On occasion devices have been provided to disabled employees to
eable them to be efficient and producfive. As a result of these efforts,
we are developing a better understanding of accommodations and

- their “reasonableness.” .

[

. employees. Accommpodations, and particularly devices, are a very -
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We have been ;?. contact with agencies im.-ed in rehabilitation
which have been helpful. In addition, fwe have recently undertaken a
survey to determine specific devices currently being used by disabled

individual thing. But knowing what devices exist may help a manager
expedite placement of a disabled person. Tov ’

We are living in a time when technological advances are occurring
rapidly, many of which will benefit disabled persons. As a result, it
appears-almost imperative that there,be a resource bank to provide the
latest information on such devices to employers. Information could be
pooled from various sources, including employers, disabled people,
rehabilitation agencies, 'and research institutions. JIn the absence of
such g service, the process of mainstreaming more severely disabled
individuals thay be seriously hampered. ‘

Other changes brought about by the regulations involve the role of
the industrial physician. We view our corporate physicians as being

"responsible for the determination of medical impairments and the

identification of functional limiatations. ‘Howéver, they do not make
hiring or ~placement decisions. That is the responsibility of the
personnel organization. v :

No longer a::?cepted is the use of medical restrictions applied”
uniformly. to all persons with a similar disability. Here again, sucCessful
placement results from considering each applicant or employee as an
individual. \ . ‘ :

We are cencerned about the confidentiality of medical information.
‘Therefore, to the extent necessary, the medical department provides i
the personnel organization with infqrmation about disabilities in
functional terfns, but does not include a medical diagnosis. '

Fl
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The placement of individuals with stable handicaps generally js nots -

’ cause for medical concern. Limitations are detefmined and, when -

ecessary, redsonable éc,commodations cdn be proygded to match 2 job
with an iy‘g;ZcSiual’s qualifications and interests.

Concerns may arise with respect to the placement of persons having \
progressive degenerative diseases. Although apfmdmdual may cur-

. rently be qualified for a specific job, it is sometimes difficult to
determine how long they may be able to work productively."As a
result, their placement in jobs with lengthy traiﬁ.ing programs may not
be cdnsidered feasible. -

Let me comment about our effort to communicate our pohcy and
commitment to employment of disabled persons.

Our contact with C%iernal sources has been an interesting and} I
believe, mutually rewarding expenence We have communicated our
policy and shared the intricacies of putting it into practice in the, work
place. In return, we have benefited from the expertise’ of any

" concerned and responsible organizations, and’ we see this as An aid -
towards continued compliance in the eighties.

In communicating our policy internally, we recognize that addmon-
al information was’ needed to help our employees understand the

. meaning of affigmative action for dlsabled people and how to make it a
reality. .

‘ Employtnent interviewers became the first employee group selected
to receive handicap awareness training introduced in several associ-
ated compames in 1976. The interviewer was, at the time, seen as key
to the success of the affirmative action plan. Subsequently, it became
apparent that we had to go farther. Interaction with their peers and
supervisors was critical to successful employment of disabled peréons.
So, we have developed a new two-part handicap awareness t}aining
program for employment interviewers and first- and .second-level
supervisors who will be working with disabled persons. ‘

The Bell System is serious about its commitment to employment of
disabled persons. Let me share two examples that I believe demon-
strate our position.

-First, a trial-is currently underway in Sacramento, CalifQrnia, to test
interface equipment that enables blind persons to becorie telephone
operators at the electronic switchboards that have now replaced the

ord swilchboards, which may be familiar to some of you. The cost of
developing this equipment was shared by all the Bell System operating
telephone companies. The project grew out of two earlier trials that
used less sophisticated interface equipment. However, the earJr@r trials
proved conclusively that blind people can be successful operating the

. new electronic equipment. We are excited about the potential

.
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‘visually-impaired persons inghe Bell System.

The other example is One of human interest that 1nv01ves the
employment of the first totally deaf and speechless residence telephone
installer in the Bell System. This placement resulted from the

commission for the deaf and the hearing impaired, sharihg the
provision of the accommodations. These included devices made
possible by technological advances. This employee has been working
lndependently and very successfully for well overa year. )

Finally, let tne shift from the human 'dimension to the numerical for
a moment, specnﬁcally, the subject of numerical targets and goals for
disabled worKers. Current Federal regulations do not require ‘them,"

difficult and not helpful to the concerns of_ disabled workess to
admmlster a program based on numerical targets and goals. 1 speak
from years of experlence 1mplementmg a target system based on race,
national origin, and sex.

The broad definition of handicap and the multnplncnty and degree of
disabilities would require an extremely complex and rigid tracking
system. We prefer.a system based on the needs and aspirations of both
the individual and theé business, not something ‘based purely.on the.
numbers. We think we can fulfill our responsibilities to disabled
persons, to dur business, and to the government without specific
numencal targets and goals.  Certainly, a program of voluntary
cofnpllance is more effective for all concerned. -

To meet this responsibility, we have developed an internal monitor-
ing procedure to ensure compliance with the requirements of Federal
. regylations and our own affirmative action plan. If internal monitoring
identifies deficiencies, then a written corrective ‘plan of action is
required. In an era of pervasive regulation, we welcome theropportuni-

employer’s perspective of its responsibility to disabled persons. 1 have
provided Mr. Wheeless with some copies of my remarks, in addition to
a copy of our model affirmative action plan for your use.

Thank you very much.

[Applause.] A

[See Exhibit No. 3 for the Bell System model affirmative action plan
for the handicapped.]

ViceE CHAIRMAN HORN. Thank you, Mr Liebers. L '

I was pagticularly interested in your comment on the difficulty of
finding out what are the handicaps of an employee labor force. Have
you expenmented with the thought of 4 companywide blind survgy in
\ - L .
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eniployment opportumtles this equipment will provide forgblind and -

cooperative effort of one 'operating telephone company and the State - .

nor do we feel they are necessary. I believe it would be extremely

ty to demonstrate that we can fulfill our responsibilities oluntarily. -
I hope'my comments have provided some insight into a private -




the sense of no names attached just to find out, when people are not
reluctant perhaps to reveal what handicaps they have, what the extent
and scope of the various types of handicaps might be?

MR. LIEBERS. No, we have not. Some of our experience indicates
that people who may have a disability don’t feel they are handicapped,

_for example, an attorney with an impaired limb or an arm, or someone
with 4 'problem with his or her ‘eyes. They are doing their jobs; they
are ‘enjoying them; they are not willing to say, “I have a“problem.”

"I think as time goes on employees may feel more comfortable with
this program as it is being 1mplemented and promulgated throughout -

. our nation. Then I think more people'may feel it is to their ady’fmtage
to self-identify. :

As‘l mdlcate&we will continue Askmg‘them but I welcome your
comment on the b]l.l’ld survey and that is perhaps something we ought
to be considering. N %ﬁ ’
. VICE CHAIRMAN HORN Do you think one of the reasons for the

© large nonresponse rate mlght be fear of not being able, to secure
workers’ compensatlon disability insurance coverage, etc., =should
something else happen in ( e work place? )

MR. LIEBERS. I really don’t know.

VICE CHAIRMAN HORN. My instincts “are that that is a basic fear
which results in a nonresponse in terms of putting onels name te
different types of disabilities. ,

MR. L1EBERS. That may be. ’

VICE CHAIRMAN HORN. Commissioner Saltzman”

COMMISSIONER SALTZMAN. You mentioned, Mr. Liebers, a specnf -
cation chart, I guess, by some national institute relative to the building
and repairs of building. Could you for the record if you have a copy,
submit that?

MR. LIEBERS. Certairily. I have and I will.

. COMMISSIONER SALTZMAN. Okay. And perhaps our staff then could .
look at those specifications, whether indeed they do meet the needs of
the handicapped. .

[The report referred to is American National Standard Specifi cations
JSor Making Buildings and Facilities Accessible to and Usable by Physically
Handicapped People , American National Standards Institute, Inc.,
New York, N.Y,, 1980.] - .

COMMISSIONER SALTZMAN. I gather you are opposed to goals and

. timetables to megt the needs of the handlcapped in employment

MR. LIEBERS. That is correct.

COMMISSIONER SALTZMAN. Are you also opposed to goals and
timetables to meet the needs of minority groups.in the affirmative
action.programs?
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MR. LiEBERs. Well, that id a very good question. Let me just say I
don’t think we have found a better way to do it concermng race and .
sex and national origin. ‘

I personally have difficulty with number-systems. They do take on a
quota-like aspect and-they do cause difficulties and people sometimes
don’t go beyond the quota. For example: “If I haverone, I got one. I
.~ said I would get one and I got it. Now don’t bother me.”

- I would much prefer,.as We are doing With the handicapped
program, to prove-our commitment b¥ having people, when they
. come into e€mployment offices or when they ase considered for
- promotlon, move ahead in our busmess I am sure, since we are such a
' large company, the government is interested in what we do arid how
" we do it. We have had no shortage of direction from the goverhment )
in how we implement these activities in the past. I think voluntarily we
are going to do the job without goals and timetables.

Vice CHAIRMAN HORN. Commissioner Flemming? N

CHAIRMAN FLEMMING. Mr. Liebers, I appreciated very much your
testimony. As you will discover, because of some of the questions that
I woulq.. like to address to Assistant Attorney General Days, I do not b
‘concur 1n your c0nc‘1udmg comments relative to the inclusion of
dandicapped in affirmative action plans as far as goals or timetables are
concerned. .

Mr. Days, you referred to the longrdelays in the issuance of certain -
regulations under existing law= Just aBeneral questnon As you know, e
we are confronted with the fact 12 years after the passage of Title VIIT =~
that the regulations still have not been issued. In connectlon with the
Age Discrimination Act of 1975, we are up agamst a problem

. somewhat similar to the situation that exists as far as the handicapped
are concerned. Some departmerits still have not issued their regula—
tions. :

Do you have any suggestnons- to make as to how; I guess, the
Congress in enacting law could- include any provisions .that would
accelerate the issuance of regulations on the part of the executive
branch? I feel it goes to the heart of people, our citizens, having
confidence in our government. Expectations are raised as a result of
the passage of significant-legistation; thén nothing happens, sometimes
for years.

In appearing before the Senate in connection,With the amendments
to Title VIII, we recommended that Title VIilbe amerided to direct
that the Secretary of HUD should issue regdlations within 90 days
after the passage of the act. I don’t know whether that would help or
Ynot, but I was just wondering whether you have any suggestions

growing out of your experience in this area to make along that line. It
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"from the Fourth Circuit, is include coverage of employment in
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cﬁmcemed. - L.

MR. DAYS. Well, it is baffling and very difficult'to ad®ess fully, but
certainly Congrgss conld help by providing*the type of‘diljection that
you suggested in terms of timetables for promulgation of regulations.
But in fairness to the executive branch, I think Congress also, in some
of its recent.legislation, has not provided the substantive direction that
agencies needed to develop regulations that made some sense. g

In my work as chajr of the Interagency Coordinating Council, 1 |
have certainly become in a way more familiar than I care. to with the
Qverlapping jurisdiction under the Rehabjlitation Alct and the extent to

hich the Architectural Barriers, Board, HEW, and thé EEDC are all
trying to-address matters that relate to employment. I think, to the
extent that Congress sets up a number of different coordinating
authorities under the same basic legislation, theré is going to be dela
and difficulty in coming out with meaningful, enforceable reg\ations.
So I think, particularly in the Rehabilitation Act, that has been a
problem. i ) C

The other is just, of course, the lack of commitment at the higltest,
levels of some of the departments to doing what is required. Again, we

* have more paper-in the government than we know what.to do with, ,
. and there has to be some way ‘of i§entifying which things are truly

important and which things can perhaps be put on the ‘bi‘lck burner for
a while. Certainly, enforcing civil rights should be in the forefropt of
any agency’s program for developing' regulations and enforcement
mechanisms. .

GHAIRMAN FLEMMING. W&|, going t your regulations that you
issued in February 1979, in th regulatiops was there any reference

* to the inclusion of handicapped in\affirmativa action plans? -

MR. DAYS. Yes, there is. We p mulgated \our 504 regulations and,&
insofar as persons are recipients of Federal funds from the Department
of Justice, they will have to create plans for enduring that there is not
discrimination against the handicapped in their programs. -

We have essentially.followed the HEW regulatioys in large part

" with some variatiQns to deal with unique programs a miniStered ' by

the Department of Justice; that is funding t6\coyrts and law
enforcement agencies and penal institutions.

CHAIRMAN FLEMMING. That means, then, that agendjes\that are the
recipients of Federal funds would have an obligatio
regulations to develop an affirmativeraction plan which wiild involve
the. handicapped and which would include goals, timetabNs, and an
action plan to achieve those goals?

MR. DAYs. Wellf what we have done, despite the adver:
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regulations. So to the extent that xecipients are covered by our 504 ‘
regulations, they would have to do certain specific things with respect ‘
to employment, not merely with respect to theiy programs.
CHAIRMAN FLEMMING. 1 gather there isgt any question in your
* mind at all but thaf if we are going to get on émm solid foundation in
-3 this area that it will be necessary to get further legislation. As you
' « know, this Commission has gone on-record as favoring the inclusion of
the handicappeg in Title VII, taking into consideration the issue that .
you identified. Also—— : : . -
. MR. DAvys. Let me make it clear, Dr. Flemming, that when I refer to
" affirmative action plans I am not using that term in thé same way that
. one would use it under 503, that is, ‘where there is a very elaborate i
" process for Wealing with the problems of employment of the handi-
l:a\pped'. It is more consistent with the HEW 504 regulations, ensuring
SN that there is adequate access and that_reasonable accommgdation - is
provided and so forth. . ~ -
* CHAIRMAN FLEMMING., see. But does it include the concept of
goals, timetables, and sb on? ' .
MR. DAYs. My recollection is that it doeé not contain goals and
, timetables, although we have gone on record as béing in favor of goals
- and timetables in programs to increase the employment opportunities '
of the handicapped. ' T L ”
' My experience with goals and timetables insofar as minorities and
-women are concerned has been that godls and timetables force
employers to identify appropriate pools of persohs for employment.
With all due deference to Mr. Liebers, it seﬁ% me that goals and
timetables fi '~ us to get out and identify 'various groups of
handjgappedjpeople who ought to be brought into the work force. It ‘
puts e burden on us, as opposed, to leaving it to individuals’to come g
forward and educate us to the extent to which they are able to do
certain types of jobs. ‘ ‘o, . j
CHAIRMAN FLEM#MING. I concur. I have put it oftentimes that it is a
™ management took which, as an administrator, T need to have and use if ’
I am really g{oi't’g t6 accomplish something in the area of equ}l
employment. vy - .
You mentioned the right of the individual to sue. Do you feel that it
is going to be necessary to get legislation in order to provide that
" right? A's you know, under the Age Discrimination Act of 1975, we
- recommended to the Congress that they amend that act to incorporate
the right to sue, and the Congress did include that. Do you think it is
* going: to be necessary to do that in the area of the handicapped also?
MR. DAYs. Well, as I said, it seems to me there is a substantial
problem with 503, ‘the contract compliance provision. Under 304,
speaking generally, the law is developing well, althgugh thée Cannon
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decision from the Supreme Court had both good and bad elements.

The good element was that it allows a private right of action under
Title .IX, but it seems to me that the negative side of that was that
several Justices seemed to be saying, “This is the last time we are
gomg to do this. We are going to read into a statute a private nght of

actio [
G:Irour work, Dr. Flemmmg, on the Age Discrimination Act,
the SuPreme Caurt now knows that Congress knows how to say it
when it wants to create a private right of action. So I think, in terrhs of
development of case law, we are going to have some difficulty arguing -
in the face of Cqynon that there is this implied private right of action. :
CHAIRMAN FLEMMING. You say it might be beneficial if we could
get Congress to take that kind of acjion in the area of the handicapped
in light of the development of the case law to the present time?
MR. DAys. Yes. And 503 is a particularly unfortunate area because
the Department of Labor has, on a number of occasions, expressed its
\frustratlon at not being able to deal administratively with complaints
under 503. There is a crying need for private enforcement under that
very importany provision. * ,
CHAIRMAN/_\FLEMMING ersonally, 1 have great respect for the
progress th&( we have made'as a result of private action—-—
MR. Days. Indeed. »
CHAIRMAN FLEMMING. —in all these areas and we are indebted ta
the contribution§( you have made along that line prior to the
assumption of your present position.
MR. DAys. Thank you.
Vice CHAIRMAN HORN. Commissioner Ruiz?
¥ o, COMMISSIONER R{1Z. Mr. Days, you described some weaknesses of
) '\)g‘ 55'5} the Rehabilitation Act of 1973 and problems arising by the lack of a
handicapped person of the right to sue independently without recourse
~/ to initial administrative remedies that must of necessity first be
exhausted.

You mentioned threé stages: one, procedural; two, that of identi-
fying the vnolatlon and, three, the need for meaningful remedies. Now,
inasmuch as experience shows that civil rights enforcements are made
effective after going through three stages, as our Vice Chairman often
says, “Why reinvent the wheel all over azain?”’ if we already know the

- road that has been charted to be taken in three stages.
Now, since we don’t have to groK’iiur way and the Department of

Justices as you related, supports t private right of action and the

rlght of the Federal Government to ilMtitute realistic lawsuits, who are
those mterests‘hat are throwing obstacles in the way? The Bell
System is friendly. American T ample of volunteering to do
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_that which the law at that time did not even require is to be applauded.
But who is the enemy? '

You mentioned interlockifig cofnmittees in the legislativé process.
You mentioned the lack of commitment in_high place?in the executive
and legislative process. Is it government itself and not the private
sector? Certainly, in having gone through three stages before—one,
two, and three—we have already learned how to anticipate interlock-
ing committees and the lack of commitment on higher levels. Does the
legislative process, the Federal legislative process, only react to
national emergencies, overriding emergencies? Wherein lies the
enemy? '

MR. Days. Well, to quoté some great American, I think the enemy
is us, and I mean that generally. )

Vice CHAIRMAN HoRN. That was Pogo.

{Laughter.] :

VICE CHAIRMAN HoORN. I don't know if he is naturalized, or a
permanent resident, or an undocumented worker. )

Mg, Davs. I think that if we look to the experience of Title VI
enforcement—that is, Title VI of the 1964 Civil Rights Act and
nondiscrimination in federally funded programs—what we see is a lack
of incentive for agencies to enforce that provision. In Washington, one
dodsn’t get a medal up on the Hill for advising a Senator that he Or she
is dejying an employer or a government agency, for example, in the
Senator’s State a large Féderal grant or a large Federal contract."'What
people are rewarded for in this government is moving the money,
getting it out and providing responses to demands for Federal
resources throughout the country. . .

Program people are not interested, it has been my experience, not
because they are antagonistic to civil rights or that they are racists or
sexists or determined to provide further obstacles to the handicapped
in their efforts to obtain equality; it is just that there are not adequate
incentives built into the system. ,

I think, for example, the creation of the unit in OMB, which was a

L

recommendation of many years’ standing of the Civil Rights Commis- -

sion, is a step in the right direction, where program' agencies are
evaluated in terms of, nmot just how much they are doing in
administering their grant programs, but what funds they are spending
on enforcement and compliance. It is a very shocking thing—and I
have had this experience—to encounter an agency that has a $2 billion
program that openly admits that it has one and a half people devoted
to Title VI compliance. I think we just have to have the type of
recognition of the need for incentives and oversight to get this {noving

along. }
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President Carter, in 1977, issued a’very strong statement with
respect to Title VI enforcement, and there has been some movement in
that regard, but not nearly so much now, 16 years after the passage of
the 1964 Civil Rights Act. 4 o

In terms of the handicapped, it i$ new; there are a lot of steredtypes
that we all have to deal with in terms of the handicapped citizens of

.the United States. It is a shrinking pie, some people suggest, in terms of
Q}Jﬁf‘ll

Jjobs and opportunities, so the question is, Why d we expand the
numbet of groups if we are going to have to share that pie? I think

. there are just hundreds of explanations for this resistance. Of course,

there are some people who, in a very reprehensible way, simply say,
“That’s their tough luck. I've got mine and I'm going to keep it and
I'm mot going to do anything to allow other ‘people to gain an
advantage.” There is a fight over who controls the power in this
country. It is as old as the Nation. I think the fact that it affects the
handicapped, the minorities, and women should not come as any
surprise to those of us who read history.

COMMISSIONER 'Ruiz. We are the enemy. Of course, you' don’t
recommend giving -medals, but you did mention a unit in OMB to
budget in the right direction and intimated that it fell by the wayside.

VICE CHAIRMAN HORN. No. He was saying that the Civil Rights
Commission recommiendation of long standing, sin® a number of us
made it in the early seventies, has now been implemented at long last,
and that is to have an overall civil rights unit within OMB to monitor
the effectiveness of carrying out civil rights activities within @
agencies so that they are integrated into-the bloodstream of the budget
process. . )

CoMMISSIONER Ruiz. But it has fallen by the wayside because,
although all of that is set up, apparently there are areas that are not
covered even by that mechanism in an affirmative manpner. Is that
correct? ’

MR. DAys. Well, I think it has to be regarded as just a beginning. It
needs to be expanded. It should be given more authority. And I think
there should be wider recognition on the part of program managers
that”they will be held accountable for their failure to comply with
requirements thay relate to antidiscrimination. That message has rarely
got down to the point in the Federal Government bureaucracy where
it will make a difference.

COMMISSIONER RUIZ. In your cordinating position as a coordinator
of —how many agencies? ’

'\MR. DaAys. Twenty-eight. There are 30 agencies under Title VL

COMMISSIONER Ruiz. —28 agencies, has the matter of expanding
and making more effective.the OMB mechanism been implemented in
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any fashion by way of “We are the enemy; we should bring the
‘pressure’’? Has that been done up until now? y .
MR. DAvYs. I am not certain I unQerstand your question.
CoMMISSIONER Ruiz. Has a united effort, in which you form part of
a coordinating person, given your answer as to the OMB setup—has
there in this coordinating setup involving 28 agencies—has pressure

been applied in any fashion with relation to coordinating this item

which appears to be a weakness?, .

. MR. DAYs. Yes, I think there has been pressure. Both Atto

General Bell and Attorney General Civiletti have personally directed
communications to other cabinet officers about deficiencies in their
Title VI enforcement programs. As I indicated, the Presidgnt spoke
very forcefully at the beginning of this administration about the
importance of Title VI enforcement, paraphrasing the words of
Senator Humphrey in terms of the importance of the government not
‘being the supporter of discrimination in our country and the need for

all American citizens to know that. their money is being sfent in a

nondiscriminatory fashion.
. In our dealings with agencies over the past couple of years, we have
seén more responsiveness, but I don’t think that we have reached the
millenium such that agencies now recognize that they are the problem.
We bring a lot of lawsuits, Commissioner, but it is my firm
conviction that if the Federal Government is pumping $125 billion a
year into the economy with little or no understanding of how that
money is being spent and with every reason to believe that much of it
is being used to perpetuate old structures that have precluded people
because of their race or their sex, or other conditions over which they
have no control, from fair treatment, then all our lawsuits are going to
make very little difference, because the force is with that money and
we can sue on a piecemeal basis, but ultimately those funds have to be
directed in a way that supports and does not obstruct movement
toward greater equality. * ) .
COMMISSIONER RUIZ.. You mentioned writing from "your depart-
ment, which you support, some letters. What I am getting at, sir, is this

_inquiry: How many times does this coordinating apparatus of 28
- agencies meet a year?

MR. Davs. It does not operate that way, although we have had one
session with the grant agencies ‘under Title VI and had another one
planned this year until we discovered some of- the budgetary
constraints that we had to deal with.

Let me say in summary fashion that——

CoMMISSIONER Ruiz. I understand the constraints.

MR. DAYs. —that there is a fundamental problem with coordination,
eriod. It is one way to run a government, but I am not certain it is the
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best way. I don’t know whether I have the mechanism that will do the

job. But there is something about having even the Attorney General,
who is the chief law enforcement officer of the government,
responsible for directing those ‘who are in essence his g/her peérs to
do certain things, and unless there is very strong support from the

/President, unless there is the type of monitoring at the Ofﬁge of
Management and Budget level, unless the Congress is vigilant, it is not
going to make a great deal of difference. .

Now, we are working as long and as hard as we can to deal with
this, but there is something basically wrong with coordination.
Perhaps what we need to talk about is authority, total authority,.
foqused in dne agency to make determinations about how the funds are
being spent, when funds should be terminated, who should be held in
violation of Title VI or 504 or some of the other provisions. -

" I'am reluctant, howe‘ver, to suggest that there is any platonic system

that is going to do the job because we always have to deal with

* individuals and we have to deal with the realities of life in Washington

*with a very large government. But I suggest to you that to speak abgut

coordination is not to speak’in the abstract about a very potent tool for
enforcing civil rights laws. :

COMMISSIONER RUIZ. One more question: Given the weakness of
coordination—and I understand the difficulties involved there—you,
mentioned as an alternative that one agency having powers should be
created or should be assigned this particular problem. What agency
should that be? ‘

MR. DAYs. Well, I hope I didn’t say exactly that. What I hope I said
was that that is one possibility dpr dealing with the responsibilities of
enforcing these laws. . ‘

The downside of that, however, is the feeling that there is Bind of a
civil rights enforcement ghetto, if you will forgive the term, that

denly all the other ageficies are absolved of any responsibility for
enforcing civil rights laws. There is that place over there that will take
care of discrimination while we continue to pump the money out.

But let me say, at the risk of being corrected by my boss when I'get.
back.to the Department, I really think the Department of Justice is the ~
right place for that centralized authority. It is a pgsition that we took
over a year and a half ago in terms of centralized coordination. We
accepted that responsibility 3nd no final action was taken in that
regard. If anybody can speak for the Government, it seems to me the
Attoméil'r‘«'General can. ; :

COMMISSIONER RU1z. Thank you very much. .

VICE CHAIRMAN HORN. I am delighted you mentioned the problems
you feel and sepse in coordination. This has been a longstanding

~ discussion, as I think you know, within the Commission, a deep feeling

-
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among many of us—almost in the words you used—that a cabineﬁ
officer cannot really coordinate his or her peers, as you suggest

without that cabinet officer’s role being elevated to perhaps a special

coordinator for the Presid€nt, to hold meetings. at the White House, .
» ’

etc.- ) -

Now, what we have descriBed in this recent interchange—there are
three different offices and mechanismés: One is an office of civil rights
monitoring: in- OMB, newly underway, long recommended by this
Commission personally to several directors of OMB; another is your
role in the handicapped coordination; and still another is the role of
Title VI coordination. It is those latter two, I, think, that pose the
difficulty you talked about: Are you really dealing with your
colleagues as assistant secretaries from these agencies? Is the Attorney
General dealing with his colleagues as cabinet officers? Or, in gssence,
is a fourth echelon sent to many of these meetings where you might
appear and you are facednot with your counterparts, but with sort of
token participation by those from other agencies? j

Given the many thinés you have line responsibility to do, I think
you have pointed out very well the difficulties of performing a staff
coordination function. So I was surprised in your last answer to
Commissioner Ruiz that you think Justice still should have that ‘rqle
when your earlier answer implied—wait a minute—this ought to be
escalated to the White House or OMB level to really assure overall
governmental coordination. I wonder if you want to make sure I am
understanding where your testimony is coming from.

MRr. DAys. lel, I wis_really speaking about various models and—

Vice CHAIRMAN HORN. Right. - . . 4

MR. DAYs. —and simply suggesting that if we were talking about
one agency to,do this within the cabinet, then the Justice Department
would be an appropriate place for that. But, again, I am talking about
that responsibility being in thstice Department with very different
powers and resources than“we have E‘Eresently to deal with this

_ responsibility. ‘

One of my concerns with respect to the coordination “authority
under 504 is that we have an Executive order that addresses
forthrightly some of the problems we have had under Title V1. One is
the question df referrals for litigation and the extent to which the
Attorney General can direct another agency to. refer certain matters
for resolution in the courts. I hope that we can do that in developing
the Executive order for 504 coordination because I think it is a tool we
desperattly need. Where agencies are falling down presently, we have

_no cle \r authority to take away that bogged-down adminis_(trative
process or lack of administrative process and go into coprt and say,
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“Mr. or Ms. Federal Recipient, you've. just been sued and you’re going
to have to deal with the problem of discrimination in your operation,
immediately, not 4 or 5 years down the road after very prolongea and
perhaps very confusing administrative process=2-Firat is one of the
issues. ) ~

And, of course, we get down to resources. I am happy to say that
even in these lean and austere times, as the President describes them,
one of the fewplaces in the Justice Department that got additional
resources was the Civil Riéhts.[ﬁivision ip its Coordination and
Review Unit to beef up our activities inSofar as Title VI coordination -
was concerned. N

I would hate to see those new 14 positions now divided between

«Title VI coordination and 504 coordination. With th 14, we have a
grand total of 23. That gives us one cooriiinatog for every $4 billion, or

* something like that, to deal with, which is hardly parity where I come
from. :

VICE CHAIRMAN HoORN. I might add the Commission voted
yesterday to send a strong letter of support for those 14 positions for
you to the Senate Judiciary Committee.

Commissiongg; Designate Berry? .

COMMISSIONER-DESIGNATE BERRY. Mr. Days, on this whole matter
of coordination that you trave been discussing, it seems to me that the
two tools that can be’ effectively used are money and the power to
promote or not to promote people who have the jobs that control the
money. In my experience in HEW, the most effective tool we have is
the Emergency School Assistance Act because the Office for Civil
Rights has the right to clear or not clear applications before the funds
would be distributed. . -

Do you think that no matter where you put the power that you haye
been talking about in government, that so long as some kind of power
exists to control whether monies flow or not, that it might be more
effective and that the Emergency School Assistance Act can be sort of
a model for the kind of general thinking that you are engaged in?

MR. DAYs. I would agree. There is, in my estimation, a responsibili-
ty on the part of grant agencies to do preaward reviews. They simply
are not done. Even postaward reviews' are done very rarely. The
mechanisms are there. They simply haven’t been carried out. ..

Insofar as Title VI is concerned, the cutoff sanction h?s, I think, in
many people’s minds become what a person once referred to as the
atom bomb. Well, I never thought that the 1964 Civil Rights Act and
the idea of fund termination coﬂ‘templated “that there would be
thousands of fund terminations. All we need are a few to get the

-message across that this is indeed a viablé ‘sanction. But I think each,
“program head confronts this ‘'moment -of tru‘th and says, “For God’ s
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message gets out that, “This is really not an effective tool at all.
They’re never going to cut off funds.” So I think that message has to
be gotten across to program managers: that we have to have fgnd
cutoffs to retain that as a viable sanction. But it is not going to be
something that causes women and children and minorities and the,
handicapped to find themselves out in the stteets in large numbers
because of fund terminations. ‘ .

COMMISSIONER-DESIGNATE BERRY. Well, T just ‘'wondered, in
addition to fund terminations, as one talks about alterdatives, how
about not dispensing the funds unless people were in compliance, as is
done in the Emergency School Assistance Act, whether it involves the
handicapped or women or minorities, whatever the issue?

" MR. DAvs. I think that ig absolutely necessary.

COMMISSIONER-DESIGNATE BERRY. Thank you. The other question
is on the evaluation of administrators. Do you think that it would be
good to have this new OMB-Amit, or somebody in government,
responsible for making a determination as to whether people are
enforcing civil rights laws, including those related to the handicapped,
before they are promoted or advanced in government? Make that a
normal part of the evaluation process? -

MR. DAYs. Yes, and I believe there has been some movement in that
direction. Under the senior executive service, affirmative action
components, as I understand it, -are supposed to be part of the
evaluation, and certainly in drafting job descriptions under the senior
executive serviee in my division, and I would hope elsewhere in the
Justice Department, one of the criteria for evaluation will be
affirmative action performance, the ability to identify and supervise
and promote and use effectively minority, female, and handicapped
employees. 1 think that has to Be part of the processa%'l’hat is the medal
process that everybody in Washington- understands, and I think we
should play on it as much as possible to move this process alongs

COMMISSIONER-DESIGNATE BERRY. How about the issue of private
action? You seem to be yery fond of it in the comments you have made
here today. It was always my understanding that some* of the outside
groups believe that the government ought to be more responsible for
spending mongy fot supporting lawsuits and the like, but you seem to
be extremely {dad,*this morning at least; of private rights of action,
private enforcement. What accounts for this fondness? -

MR. Days. Well, having been ofi both sides of this particular
situation as a private civil rights litigant and now in government, 1
think I can say that there is an ambivalence about this. One day private
litigants will say, “Why the heck isn’t the government doing more?
Why should we be carrying the entire load?” On the other hand, in a

v
-~ .
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case like Cannon, 1 think the private litigants were very pleased when
HEW took the position in a brief that the Justice Department helped
write that it was- institutionally incapable of dealing effectively with

many of these problems. . -
I think the answer is there has to be a balance that clearly—for:
example, under the Voting Rights Act, the Civil Rights Division has

to go after people who don’t comply with the law and sue them and -

bring them to jusitce! On the other hand, we haye 10 recognize that
there is an enormous inertia in government and that even with many
more resources than most private litigants have we are slow ct{)

function, and it is very important to have people on the outside |
. identifying new issues, bringing lawsuits, devil-may-care, and moving"

the process along. I think the government is essentially a very
conservative institution—all government is very conservative—and it

takes the leadership of people on the outside to point the way all too’

often. -

I like to think in the Civil Rights Division that we are moving into
some new areas too, but, if I were forced to tell the truth, most of the
issues that we are discovering were discovered by the private litigants
long ago. . :

CoMMISSIONER-DESIGNATE BERRY. Mrm Liebers, you made a
suggegtion that there ought to be some kind of resource bank, items
that are available for the disabled, so that information could be made
available when you are trying to make reasonable accommodations. If
such’ a resource bank were available, would you believe that there

* would be a burden on the pait of employers to use those resources?

And then in arguing that a reasonable accommodation had not been
made; one might point to the\fact4hat the information had been made
available with the amounts anl that the employer had not responded?
MR. LI1EBERS. I think so.
COMMISSIONER-DESIGNATE BERRY. So you would agree with that?
MR. LIEBERS. Yes. ' .
CoMMISSIONER-DESIGNATE BERRY. So we could use as a standard
that there is this resource bank and they have been informed.
MR. LIEBERS. I think it definitely would be something to consider.

There is one already. I guess it is somewhat small. Frank Bowe’s
organization has developed it. It-is in New York City, and that is a .

repository for information on many accommodations and devices
already. So there is something there, but technology is moying. rapidly
ahead and I am sure accommodations will be developed very rapidly,
too. C -

If employers have access to them, as well as the handicapped
individual, who may say, “Well, this is just what I’ve been looking for.
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. Now I can go in and do thatkind of work.” I think it will benefit both
. partieg - L : ' o

CoMMsSIONER-DESIGNATE BERRY. And have you thought about,
in terms of trying to find out how many handicapped or disabled
people you havg or will have, in addition to doing a blind survey,
giving réwar people for identifying themselves ‘as handicapped?

Mg. LigBers.A haven't thought of that, but I will consider it, too.

CoMMISSIONER-DESIGNATE BERRY. Thank you. I have no further
questions. N S .

" VicE CHAIRMAN HORN. Staff Directqr Nunez?

MR. NUNEZ. No questions. . _

VICE CHAIRMAN HORN. Let me just mention, without asking you a
question, Mr. Days, that I want. to put in the record a summary legal
update published in Education U.S.A., May 5, 1980, on the cases under
the Education for All Handicapped Children Act, P.L. 94-142. We are
concentrating on employment in much of this qbnsultaiion. Too often
we forget that employment opportunities are often severely limited
based on educational opportunities that gither preclude or relate to
employment opportunities. This is a rather interesting summary.

[See Exhibit No. 4.]

VICE CHAIRMAN HoORN. Thank you, gentlemen, for your very

_ helpful testimony and the contributions which each of you are making,
one in the government seetor, one in the Pprivate sector, to attain some
progress.in this area. e

‘[Applause.] o A

Vice CHAIRMAN HORN. Let me say to our guests in the audience
that the Commission apologizes to those who could not find seats and
to all people- we have here for the crowded conditions. I think we

ought to explain on behalf of the staff and the Commission that in

planning this consultation the Commiission staff surveyed 40 Federal

facilities and hotels seeking a barrier-free accomm‘odation fot theseh

dates. The only one available was this Holiday Inn.

~ Based upon experience with previous consultations, we thought the
size of the facility would be adequate. The commitment and concern
of persons dealing with the civil rights: issues of the handicapped
obviously exceeded expectations and résulted in what is, a very

splendid turnout, much more than many other consultations we have .

had in much larger facilities. o .
During the luncheon break, the staff will make efforts to improve

this situation, to increase the seating to the extent allowed by the fire
regulations. ‘ . .

We would like to ask that all individuals with hearing problems sit
on the right side of this room so they may see the interpreter and we
will also reserve space for those in wheelchairs. :




' el . : .
We do thank you for your patience and understanding.
We are now recessed for lunch. ’

I s
CHAIRMAN FLEMMING. Will the consultation come to order, please.

I am going to ask my colleague, Commissioner Saltzman, to preside
during our deliberations this afternoon. Commissioner Saltzman.

s

Private ‘Er'nployment and the Hangdicapped

COMMISSIONER SALTZMAN. Can I ask the witnesses to please take
their places. Ms. Milk. _ :

Ladies and gentlemen, Ms. Milk, who will be speaKing on emplpy-
ment and the handicappeg,'speciﬁé implications for-private employ-

g ment, is the executive director of Mainstrea Ina She has been that

Vo

siiice 1976.

Mainstream is a nonprofit organization dedicated to the issues of the
handicapped: It focuses on compliance, assistance, public information,
media relations, legislative liaison, conferences. o

Before joining Mainstream, Ms. Milk had extensive experience as a
communications consultant, public relations specialist, and freelance
Jjournalist for industry, government, and community agencies. She will
summarize for us her paper on private employment and thé handi-@
capped. Ms. Milk? ) : ' e T

OUT OF SIGHT, @UT OF MIND, OUT OF.,

. WORK: BARRIERS TO EMPLOYMENT FOR

* . HANDICAPPED PEQPLE
| By Leslie B. Milk* .

-

Picture the American workplace. It can be any workplace—any- -
where there are people making automobiles, or z'ishtrays, music,
baskets, or money. If the place contains only men—even if it is a
professional football team’s locker room after a game—someone will
complain. If all the workers are white, someone will report that
something is amiss. Depending on the part of the country, someone
will ask, Where are the Hispanics, the Asian America,ns, the Native

* Americans? But no matter whege the workplace, no matter what the

work, we kno‘g that no one will ask, Where are the people in

-

-
* Ms. Milk is execytive director. Mainstream, Inc.. Washington, D.C.
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wheelchairs? Gne out of 11 Ameritans, handicapped individuals and -
disabled veterans, can be routinely excluded without a public hue and
cry. : :
When we say that America works, we do not speak of handicapped
: Americans. When other groups are excluded from the work force, we
assume it is by evil desfgn. When disabled people are excluded, we .
assume it is by accident or we ignore the absence completely. People
with disabilities are out of sight, out of mind. Therefofe, it is not
surprising that they are also out of work. -
p Thirty-five million Americars, according to the 1970 census, are
called handicapped as the result of a physical or mental co dition that’
Jlimits their activities.. And in the case of the handicapped in&merica, if
, you have the name, you are out of t‘he game—out of jobs,/out of job
training, out of opportunities other Americans take for granted.
}Even a history of disability may be .enough .to deny many
“ opportunities. Persons with cancer in remission or epilepsy under
. medical ¢bntrol often face the same barriers and .bigses as those with
o visible ‘disabilities. It is the biases and the b#riers that create
t handicaps, many people vzith disabilities say. Limitations become
handicaps when society uses the tapgible evidence “of limjtations to
further limit the disabled. 3 .-
™ . N
o . . '
.. Defining Disability “
.. One of the unique aspects of defining the problems disabled people
~ face in employment is the difficulty of defining disabled people. Up
, . until the passage of the Rehabilitation Act of 1973, “handicapped”
meant “visibly handicapped.” The popular conception of disability - ,
'was that of poster child—the blind, the deaf, the users of crutches and
wheelchairs. Mentally handicapped people fell into another category.
Everyonegelse with a physical or mental 1i'mitation was simply segn as
“sick.” ‘ : .

"The Social Security Act used a different definition of disability: .
“inability to engage in any substantial gainful activity by reason of any
medically determinable physical or mental impairnient which can be
expected to last for a continuous period, of not féss than 12 months.”
But for survey- purposes, the Social Security Administration broa-
dened the definition further to include people with a limitation in the
kind or amount of work they can perform (including housework)
resulting from a chronic condition lasting 6 months or longer. Under
this definition, disability is self-assessed rather than medically deter-

-mined. It encompassed those unable to work because they were
“occupationally disabled” and must therefore change their line of
work or “having secondary work limitations” could do only limited
amounts of work. '
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Under the Social Security Aét definition, 3 million adults under the
age of 65 were disabled. Under the Social Security, Administration
survey definition, in 1972, 7.7 million severely disabled adults between
the ages of 20 and 64 were counted, “along with 3.5 million_
“accupat®nally disabled” and 4.4 million "with secondary limita-
tions.(?) : . '

In the study, the Social Security Administration determined that
most of the disabled people-it surveyed were out.of the work force.
According to Sar Levitan and RoBert Taggart, who analyzed the
findings of the 1972 study, only a seventh of the severely disabled were
employed in 1972 and only 6 percent held full-time jobs. Among the
occupationally disabled, 45 percent held full-time jobs, compared to 61
percent of the nondisabled pépulation. Handicapped women fared
worse than handicapped me'n~)only l in 10 severely hgndicbpped_‘
women engaged in gainful work, Even the occupationally handi-
capped woman was forced into part-time employment as the. only
work alternative. . ‘ .

Womren were not the only ones to suffer doubly from double s’tigma :
in the workplace. While 48 percent of disabled whites were unem-
ployed, 58 percent of.the disabled black§ weré out of the work f6tcg. -
Blacks also showed a greater tendency to be ‘disabled'—accouming.é
-9 pércent of the nondisabled adult population in 1972, but afult 16
percent of the severely disablgd ad¥flt population. -

The double disadvantage of handicap and low socioeconomic status
showed up dramatically in .the earnings figures. The earnings of
disabled white men, age 45-54 were two-fifths of those of the
nondisabled. Disabled black men in the same age bracket earned only
one-fourth as much. Handicapped black women earned only 8 percent
the salaries of the white men.(2) .

Fully 25 percent of all persons out of the work force were disablgd. -
Three-fifths of, the disabled adults of working age were‘{at OT near
poverty level, earning an average income of $1,600 if unmarried and L
$6,000 if married, including contributions from others living in the .
homie, insurance benefits, annyuities, and income-maintenance monies.

: ~Further, 20 percent of all families on welfare were -headed by a
\/ disabled person. ) i ‘ )

These figures are dramatic—and they may be incomplete. Disability
1in the studies was still ‘being defined by the individual—and consider-
ing the stigma that being called ““handicapped” brings with it, many,
many people with handicapping conditions chose never to self-
m&;bcrl Taggart. Jobs for the Disabled. Policy Studies in"Employment and
Welfare No. 28, The John Hopkins University Press; 1977.

? U.S.. Census Bureau, Persons With a Work Disability. PC(2)-6C. U.S. Government Printing Office,
1973, table 9. .
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_employment than an assembly line worker who had one epileptic

« Vietnam Era Veterans Readjustment Assistance Act of 1974,38 US.C. §2012 (1974).

&‘ '
o

identify>In addition, the figures do not reflect the fact that severity of
disability is not always the most important factor in employability. A .
paraplegic with a Ph.D. in physics may be less handicapped in,

seizure. The world of work operates with an informal but very
pervasive idea of who is handicapped and who is not. But the
presumption of handicap, it was realized, handicaps thousands of
people. As a result, when Congress passed the Rehabilitation Act of
1973, it sought to define disability not only medically or personally, .
but functionally. The law said, in effect, you are handicapped if the
world treats you as such. ’ ’ v

‘Thus, the legal definition of handicpped was expanded to include
three categories of individuals: .

(1) those with handicapping conditions that substantially limit one

or more major life activities, .

(2) those witha history of such a condition or, .

(3) those who are “regarded” as having such an impairment.(®)

The first category corresponded to the traditional concept of
handicap. The second recognized, as previously stated, that people
were being denied employment based on a history of a condition such
as mental illness, cancer, or heart disease, despite the fact that they
were symptom free and able to perform the job in question. The third
definition included in the protected class those individuals who
suffered discrimination because of public perception of them or the
private conclusion of the employer that they posed a risk. For
example, a person with a limp, a facial disfigufement, or extremely
small stature, although in no way physically or mentally limited, might
still be routinely denied employment. Also common were cases where
a person was denied employment because the corporate physician or
personnel manager predicted that at some time in the future the
individual might be handicapped. People with back X-rays that
showed abnormalities or extreme obesity were often subject to this
type of discriminatory treatment. ' .

Disabled veterans rated at 30 percent disability are similarly
protected by the Vietnam Era Veterans Readjustment Assistance Act
of 1974.(%) . P
¥ The laws sought to protect, for purposes of employment, only those
people who were qualified as well as handicapped. In other words, a
person needed to be able to do the job in question, with reasonable
accommodation, to enjoy the legal protections of the Rehabilitation

\

1 The Rehabilitation Act of 1973. 29 U.S.C. §706(b) ef seq. as amended by Rehabilitation Act
Amendments of 1974, Pub. L. No. 93-516, 88 Stat. 1617 (codified n scattered sections of 29 U.S.C.),
Rehabilitation, Comprehensive Services and Developmental Disabilities Amendments of 1978, Pub.
L. No. 95-602. Stat. 2955 (codified in scattered sections of 29 US.C.). -
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Act. The term “qualified” has been generally defined by the job in
question and standards for employment or rejection® must be job
‘related. Reasonable accommodation generally means modification of
the work site, the work schedule, or the job itself to accommodate a
handicapped person. Accommodations include accessibility—the abili-
ty to get to the job location and use the work environment. This
concept will be'amplified later. ,

Another factor in the consideration of a qualified handicapped -
individual is the ability to function in the ‘work environment. The
definition of “handicapped” was further broadened in 1977 when
Attor’ney General Bell issued an opinion defining drug addicts and
alcoholics as handicapped. This opinion was recently upheld in class
action litigation brought against the city of Philadelphia.(®) Later, this
broadened definition was incorporated into the» 1978 Amendments to
the Rehabilitation Act. However, it is gssential to note that this
protection extends only to individuals who are “qualified” as well as
handicapped. ’

Alcoholics or drug abusers who are disruptivé or unable to function
in the work environment are not “qualified” and thus probably would
not be coveregsunder the Rehabilitation Act.

The broad definition, the concep’t of both public and self-identifica-
tion, and the complex concepts of “qualified with reasonable accom-
modation” .have made it more difficult to count the number of
handicapped-people ready and willing to enter the work force. The
1980 census is both too lim'ged (only a small percentage received the
long form) and too broad (questions on disability were VEry unique) to
proVide much usable data. We have not yet defined the extent of*the
disqﬁ’]ed population who could enter the work force. However, we
have begun to define the factors that will keep handicapped individu-
als from entering it. ! '

Discrimination < .

; For the first time, the Rehabilitation Act linked disability and
*discrimination and allowed the government to make the connection
legally, while its protections were limited to those seeking employ-
ment or promotions with employers who were either Federal
contractors doing $2,500 of business with the government annually, or
recipients of Federal financial assistance, or the Federal Government
itself. The evidence uncovered in the enforcement of the law stressed
that denying employment on nonjob-related grounds was discrimina-
tion. We began to uncover mounting evidence to support the
, conclusion that high unemployment and low earnings were not a

* Davis v. Bucher, 451 F. Supp. 791 (E.D.Pa. 1978).
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funétion of disability—but a function of the way disabled people were
treated in the economic marketplace. o

This record was enhanced by State laws outlawing discrimination
and active State commissions on employment and human rights which
began to enforce them aggressively. As a result, assumptions about
what disabled people could or could not do, and could or could not be
prevented froqm doing, began to come tumbling down.

A case in point is Duran v. City of Tampa, (*) where an applicant had
been rejected for a police job because of a history of epilepsy. Mr.
Duran brought a civil rights action against the city and its civil rights
board. At the hearing, the court denied plaintiff's motion for @
preliminaryNgjunction and also denied defendant’s motion to dismiss.

Expert testimony had established, at the hearing, that plaintiff had

outgrown a childhood history of epilepsy, that he had no greater

proclivity for having -a seizure than any person in the general

population, and that from a medical perspective he was perfectly able '
to serve as a policeman. Moreover, Mr. Duran had previously proven

himself otherwise qualified by passing written and oral examinations.

The trial court, therefore, held that, “At minimum, the due process

clause mandates that the defendants provide. . .an individuﬂal determi-

nation” of his fitness. The court expressed itself as “especially.
predisposed against irrebuttable presumptjons which are inextricably

intertwihed with prerequisites of. public employment and which are

without basis in fact.”(") :

At the subsequent trial, the court directed that if the applicant
passed a physical examination which omitted consideration of his
history of epilepsy, the city must hire plaintiff and give him back pay
and retroactive seniority rights.(*) -

Employment Standards\dﬂz
Like the Tampa case, most uf rimination against handicapped

people occurs without malice. It is based on assumptions about work
and the people who have worked before. It is based on decisions about
disability, not individual disabled people. Decades after it became
unacceptable to say all black people have rhythm, it is still perfectly
acceptable to state, “‘the deaf are good workers in -print shops,”
“epileptics cannot operate machinery,” “diabetics shouldn’t drive,” or
“people in wheelchairs should not have to travel.”

When faced with challenges to these stereotypes, employers often
cited risk prevention or protection of the handicapped as the
motivation for their actions. But courts and administrative agencies

3

* Duran v. City of Tampa. 430 F. Supp. 75 (M.D.Fla. 1975).
' Id at78.

. ¢ Duran v. City of Tampa. 451 F. Supp. 954 (M.D,FIL 1978).
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. had begun to note that protection is no excuse for discrimination and
that across-the-board exclusionary employment standards are as much
a discriminatory employment practice as a sign posted stating that,
*“No cripples need apply.” '
In other words, physical or mental standards must relate directly to
Jjob functions. A recent case ccheming section 504 illustrates this
- point.(*) .

Gurmankin v. Costanzo dealt with the application of inappropriate
employment standards. An appellate court held that the school district
of Philadelphia could not refuse to consider blind persons as potential
teachers of sighted students. The court found that the school board’s
policy violated due process by creating an irrebuttable presumption
that blind persons are unable to be competent teachers. Thus, the court
concluded that the school district had improperly failed to provide the
plaintiff with an opportupity to demonstrate her particular abilities as a
school teacher. )

In an article on the subject, Brian Linn, a fqrmer attorney for the
National Center of Law and the Handicapped (NCLH), has cited
several cases that indicated, *“the concept of individualized determina-
tion recognizes that,mfssumptions based upon disability are usually
misleading.” He has noted that, “the developing case law. . .indicates
that fair employment practices with handicapped individuals require a
focus upon the person’s present ability to do the job.”(19)

This concept of individualized discrimination has been applied in
Frazer Shipyards, [nc. v. Department of Industry, Labor & Human
Relations, (*') in which the court held that all diabetics could not
automatically be disqualified from welding jobs. Although some .
diabetics might pose a substantial hazard to themselves or to
coworkers, the burden of proof is on the employer to show that a
particular applicant peses a hazard.

An employer could not refuse to hire an individual with acute
lymphocytic leukemia on the grounds that the individual would
probably have a higher absentee rate, according to a decision in
Chrysler Outboard Corp. v. Department of Industry, Labor & Human
Relations. (**) In a similar case, an employer was denied the right to
refuse employment as a firefighter to an applicant with a heart murmur
on grounds that his physical disability might make it impossible for
hint toperform job duties in the future.

* Gurmankin v. Costanzo, 556 F.2d 184 (3rd Cir. 1977).
'* Brian J. Linn, New Trends in Employment Discrimination Litigation, 14 Trial Mag. 32 (No. 10, Nov.
1978), pub. by Association of Trial Lawyers of America. :

y '* Fraser Shipyards, Inc. v. Dept. Of Industry, Labor and Human Relations, |3 F.E.P. Cases 1809
(Wis. Cir. Ct. 1976). ,
'? Chrysler Outboard Corp. v. Dept. of Industry, Labor and Human Relations, 14 F.E.P. Cases 344

) (Wis. Cir. Ct. 1977).
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The issue of employment standards made headlines when the .

Supreme Court detided the. first case to deal with the Rehabilitation
Act. While the case dealt with education, employment standards were
certainly key to the decision. Ms. Davis, a hearing-impaired applicant
to a clinical nursing program, was denied access on the grounds that
she would never be able to function effectively as a nurse.

The emotionally charged image of a registered nurse unable to hear
and heed a patient’s cry for help is not likely to produce a sober-
minded analysis ‘of accommodation “of employment standards for
disabled_people. The High Court ruling did set limits on the rights of
handicapped people and did uphold the right to establish “necessary
physical requiregdents.” But handicapped people cannot any longer be
denied_access to gobs and job training based on broad exclusionary
standards.

Reasonable Accommodation

Another subtle factor .in denying employment opportunity for '

people with disabilities has been the denial of accommodations.
Employers have often'assumed that a person must do the job the way
it has always been done, with the equipment used by all previous
jobholders and on the schedule previously adopted. The fact is that 95
percent of the severely disabled employee$ hired by the Federal
Government required no accomrodation at all, according to a study
undertaken by the Office of Selective Placement several years ago.
However, employers frequently cite the need to make accommodation
as the reason for employment denial. The cost of creating an accessible
work environment is also cited as a barrier. In fact, Mainstream has
been able consistently to demonstrate that this cost is grossly
overrated, based on our experience in the field. After nearly 2Q0
surveys of architectural accessibility in the private sector, Mainstream
estimates that the average cost of retrofitting old uildings, from
factories to office buildings to retail stores, is about 5 cents per square
foot. Businesses routinely spend more than twice that amount to clean
their vinyl floors. In addition, the tax dedu ion for the removal of
architectural barriers was recently extended until 1983 for costs
incurred in places of employment (**) » )
The cost of individual accommodation (modifying work sites,
purchasing auxiliary aids, etc.) has also been greatly overestimated.
Many people who do require accommodation can acquire the funds
for it through insurance companies eager to get them backdon the

. %yrolls and off the disability rolls, through vocational rehabilitation,’
'S

through a service group concerned with that partic[jx;r disability.

e — N
1 pub. L. 96-167, passed Dec. 29, 1969.
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Most job accommodations occur on paper through job restructuring.

‘The idea of reasonable accommodation under section 503 has posed far

fewer problems in the employment sector than even the regulators
anticipated.

The following are some exathples Mainstream has gleaned from its
experience in working with employers: A

* A worker with epilepsy was not required tO rotate' shifts

frequently, although other workers are required to do so. (Some

persons with epilepsy, diabetes, and some other conditlons respond
badly to frequent changes in schedule.)

* A university provided an airconditiohed workspace for aworker

with a respiratory condition, although this was an exception to the

school’s energy conservation program. ' '

* A woman using leg braces received permission to park close to-

the building entrancer (many organizations reserve this right to

persons using wheelchairs, althoygh other people have equal
difficulty with mobility).

* An alcoholic was permitted to take extended leave without, pay

to participate in a structured treatment program. )

* A mobility-impaired assembly line worker was moved to a

station near the door, so that she would not be jostled during the

rush to lunch or breaks. ’

One area of anticipated problems was that of neéotiating job
accommodations for disabled people within the structure of the
negotiated labor agreement. While there are difficulties, we are seeing
that even in that arena accommodation is possible. When considered
on an individual basis, labor and management working together can
accommodate a handicapped individual throtgh informal agreement
or by negotiating a memorandum of understanding to attach to the
labor agreement. However, handicapped individuals often fail to be
employed because it is assumed that the union will not cooperate.
Once again, we face discrim@nation by assumption.

=

Attitudinal Barriers

/Attitudinal barriers based on guilt, assumption, stereotype, and
misinformation often confound those disabled people who seek .
employment. These are particularly difficult to confront when dealing
with the hidden handicaps. Many were previously viewed as illnesses
rather than disabilities. Mental illness, diabetes, and back problems ate
among those cited as “sicknesses” by those who profess to support
affirmative action for the truly handicapped but have grave doubts
about the legal definition. Since the concept of reasonable accommo-
dation can mean time off for treatment or rehabilitation, altered work
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schedules, and flexitime, employers fear disrupted schedules and
decreased production.-

While we expect that-hidden handicap cases will increase in the

eighti%\a&ﬂlould note that all the cases to reach the administrative

compl@int stage in the Department of Labor’s enforcement efforts for '

section!503 have concerned hidden handicaps.

What we are seeing is the emergence of attitudinal barriers that are
not always hidden when dealing with hidden handicaps. Many myths
about handicapping conditions are so pervasive that employers are
unembarrassed to cite them as the justification for not employing
people. For example, people with heart disease cannot endure stress—

and who has a job to fill without stress? Mentally restored persons are A

rejected for the same reason. Those with histories of drug or alcohol
abuse are seen as unstable people who “choose to abuse.” And the
problems of cancer patients—even recovered cancer patients-—are
made more acute by the generally accepted view that cancer is a
certain death sentence. . g

. Tom Dotson wrote an article in Texas Business (') last year about
his and others’ personal experience in seeking employment after a.
diagnosis and treatment for cancer: ) '

They—the ones we are talking about—are extremely qualified,
they have excellent work histories. They are physically fit, in the
sense of performing as many hours as is necessary to get the job
done. A professional headhunter would consider them prime
candidates—except for this little entry on the application—for
most jobs in thei™field in which they show interest. That one
drawback, that lone blur, has to do with the fact that somewhere
along the line they made the unforgivable mistake of contracting a
disease called cancer. It’s a death word, cancer is: it spelis D-O-O-
M——it,, the word itself, makes people shudder and wince and
occasionally look at you as they might look at a recently struck-
down animal on the freeway.

At last last word, Tom Dotson was still alive and well, working for
Texas Business.

Disabled Vietnami-era veterans also face unique attitudinal barriers.
Partly it is the result of the “shoot the messenger”’ syndrome for those
whose very presence reminds us of an unpopular war. Partly it is
because of the image of the Vietnam veteran as a flawed individual,
suffering from irreversible psychological damage as the sult of his or
her brutalizing experiences in combat. Despite what we know about
drugs and the Vietnam experience, veterans with a history of drug
abuse or alcoholism face an uphill struggle in the workplace.

1 Dotson. “Only A Ghost of A Chance.” Texas Business, August 1977, pp. 18-22.
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Legal Remedies

i) One of the greatest frustrations for people like Tom Dotson, who
perceived discrimination, has been the limit on legal recourse to rectify
the situation. Section 503 of the Rehabilitation Act specifically
provided for discrimination by institutions that benefit from Federal
financial assistance. However, advocates:for handicapped people have
been dissatisfied by the Federal recourse alone, citing backlogs of cases
waiting to be investigated and limits in Federal staffs to handle the
caseload. - ©

Many disabled people have used State and local remedies, since 36
States' and many more cities prohibit discrimination on the basis of
disability. But a major goal for the handicapped will be the establish-
ment of a clear right to private action in the Federal courts.

Advocates have argued that 503 and 504 offered an implied right of
action. This right was found in the Camenisch case(*®) in Texas in
considering 504, a few years ago. The court cited the case backlog in
the Federal Department of Health, Education, and Welfare and
therefore granted relief to Mr. Camenisch on the grounds that any
HEW administrative relief would likely take too long to be an
effective remedy.

Cases dealing with the Yight to sue under section 503 have come
down on both sides of theissue.In California, in Hart v. Alameda
County, (**) the U.S. district judge ruledsthat administrative penalties
of contract termination and debarment, “do not provide the kind of
narrow, specific relief appropriate to remedy individual instances of
discrimination” and may be supplemented By court action. In New
York a Federal court ruled similarly in the case Chaplin .
Consolidated Edison Company. (*") This case has addec ignificance
because, for the first time, the Federal Government filed an amicus
brief stating that private right is necessary because the administrative
process involves no direct remedy to the individual complainant. The
judge in the case also noted that a backlog of some 2,000 pending
section 503 cases waquld prevent complainants from obtaining timely
responses unless they have the right to pursue their cases in court
simultaneousl‘y.‘ ‘ -

However, it is too soon to urge handicapped people to go out and
find a lawyer if they feel they have faced discrimination. In a Federal .
appeals court decision on the combined cases of Moon v. Roadway and
Rogers v. Frito-Lay, Inc., the court found against a private right to sue.
The majority opinion stated that, “the handicapped may simply have

'* Camenisch v. University of Texas, No. A-78-Ca-061 (W.D. Tex., May 17, 1978). v
¢ Hart v. County of Alameda, 21 F.E.P. Case 235 (1979). :
7 Chaplin v. Consolidated Edison Company of New York, Inc.. 48 L.W. 2541 (1980).

122




i
- \

. ) ,\
the right to petition those who administer federal contracts to ‘perform
their duty.” :

What of those employers not bound tQ the government through
grants or contracts? For those employers it remains business as usual in
dealing_wvith disabled applicants and employees unless State and local
lawmakers intervene. The last session of Congress considered amend-
ing the 1964 Civil Rights Act to extend to handicapped people
protections now covering soO many other minority groups. It never
émerged from the committee. Until this provision is added to law,
handicapped people tontinue to face the world of work disabled in law
as well as in fact. ‘ o

©

.- Sheltered Employment
_ No discussion on employment of handicapped people can ignore the
issue of sheltered employment. In recent years, the Wall Street Journal
has exposed abuses of the so-called protected environment for severely
disabled people. Similar reports that sheltered workshops exploit the
workers, paying them literally in peanuts or in pennies, have been
circulating for some time. However, these reports simplify a very
complicated issue. There are some concerns about | sheltered versus
competitive employment, but they must be balanced by an understand-

_ing of the different needs of different disabled people.

Perhaps the wisest course is to upgrade the placement and
. reevaluation programs associated with sheltered workshops to be
certain that only those people whose handicaps are so severe as to
preclude competitive employm are encouraged to work in a
sheltered setting. In 1977 as many as 11,400 persons, or about 42
» percent, of the people in sheltered workshops requiring reevaluation
did not receive it. In most States studied by the General Accounting
. Office, the handicapped individual’s potential for competitive employ-
ment was not even considered.(**) Since one of the functions of
sheltered workshops is to act as transitional employment, the reevalua-

tion process is very significant.

The Assistant Secretary of Labor for Employment Standards is
charged with responsibility for oversight of sheltereéd workshops and
review of all requests for waiver from minimum wage requiremers¥s.
These requests must be monit&ed c#fefully to ensure that disabled
people are being paid reasonably for the werk they do. In addition,
corporate employers who use sheltered workshops must be continual-
ly remind/ed that this does not constitute affirmative action. For
severely disabled people, sheltered employment may be better than no

r 1 “Better Re-cvaluations of Handicapped Persons in Sheltered Workshops Could Increase Their
Onportunities for Competitive Employment,” Report to the Secretar of Health. Education. and

PP P : : p y

Welfare by the General Accounting Office. HRD 80-34, March 11. 1980.
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employment at all. However, it can never be a substitute for working
in the mainstreat of the marketplace. -
Nor should the stereotypes of “sheltered employment jobs” be
" allowed to continue. For example, many ‘mentally retarded people in
workshops repeat one simple operation endlessly because it is assumed
that is all they can perform. But there are recent efforts that
demonstrate the capabilities of retarded ;?éople to perform complex
assambly operations with creative training methods which isolate each
part of the process and teach these parts on a step-by-step basis. This is
called “Try Another Way.” The potential for thousands of people to

3 develop more interesting, challenging, and better paying working lives

may not be limited by their abilities, but by our abilities to prepare
them for work. .

The Agenda for the Commission
Most of the barriers outlined in the report were not discovered by
¥Mainstream, Inc. They have been known by rehabilitation and
placement specialists, advocates, and disabled people trying to move
.into the work force. What is needed is theicatalyst to turn knowledge
into action. The Rehabilitation Act of 1973 acted as a catalyst in its
limited arena. But the fact that this ‘was a special law once again
isolated handicapped people from the mainstream of civil rights
activity. In the coming decade we must legitimize the aspirations of
handicapped people to assume their rights to full participation in the
workplace. .

There are a number of steps that can and should be taken by the
United States Commission on Civil Rights to work toward this end.
The first is to accept responsibility for dealing with, the concerns of
handicapped Americans as part of the civil righz agenda of the
Nation. The fact is that exclusion feels the'same whether it is based on
race, sex, age, or disability. Disabled advocates realize that prejudice
for the handicapped often masquerades as protection. However, for

those people capable of living independent lives, the comforts and”

securities of dependence will never be enough. Equal will always be
better than protected and unequal. Handicapped people are following
in the footsteps of other civil rights movements in declaring that it is
time to get off the plantation, and the endorsement of the Commission
will go a long way toward legitimizing the movement for justice in the
job market:

Another important step is to support the passage of legislation to
include people with disabilities in the protections of Title VII of the
1964 Civil Rights Act. This would achieve three important goalst
expansion of employment rights, clarification of judicial rights, and
recognition of the human rights of handicapped pedple.
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Extending blanket protection against discrimination in all employ- -
ment must be a first step in the effort to remove employment barriers.
Many experts have questioned the ability of the Federa] ! Government
to monitor compliance with such a blanket statute, since worker
availability statistics do not currently exist for handicapped people and
disabled veterans. In a meeting last June, Eleanor Holmes Norton,
Chair of the Equal Employment Opportunity Commission, assured
disabled advocates that the EEOC had the technology to develop such
statistics if the responsibility for doing so was given to the agency.

There are a number of approaches that can be taken to develop the
information needed for adequate oversight. One approach is to focus
on the handicapped population. Civil Rights Commission support for
inclusion of questions on disability on the 1982 mmicensus would
ensure that useful data would be available for just this ﬁrux‘pose Theére
is a proposed survey questionnaire that deals extensivély with
disability issues. Administration of this questionnaire m‘ 1982 will add
to our ability to see and serve the handicapped.

There are also a number of untapped resources for 1
the availability of handicapped workers. The Departm
Employment Service Automated Reporting System
resource. According to that office in the Employmen

nt of Labot’s
is one such,
and Training
for assistance
in finding employment in fiscal year 1979 alone. -~

Monitoring activities can also focus on the workplacelas well as the
workers themselves. Architectural barriers, exclusionar) employment
standards, discriminatory referral practices, and other fagtors result in
systemic' discrimination against the handicapped. Systemic discrimina-
tion can and should result in enforcement action. The most recent
OFCCP administrative case settlement dealt with the i issue of systemic
discrimination. A Texas company had denied employment to 85
prospective employees based on exclusionary medical standards. The
individuals, whose disabilities ranged from color blindness to varicose
veins, became an affected class because of the employer’s discriminato-
ry policies. The resulting back pay award of $225,000 is certainly an
effective vehicle for “encouragmg" other employers to review their
employment practices.

Beyond expansion of employment rights, inclusion in Title VII
would clarify judicial rights for the disabled. Section 503 of the
Rehabilitation Act provides administrative remedy through the De-
partment of Labor for handicapped people who believe that they have
been victims of discrimination. In the past 2 years, the Department of
Labor has convinced disabled people that they mean to use the
administrative process vigorously—with the ironic effect that 1,100
section 503 complaints are currently backlogged at the Department of

\
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Labor. Even if the administrative process could handle all cases, it ;
would not be sufficient remedy. Handicapped people need the freedom
to go to court. In a Nation of litigators, the judicial process should be
available to all. As previously noted, disabled people have been trying
to find a private right under section 503, and mapy have drowned in
the murky waters of legislative history and congressional intent in the
process. The inclusion of dispbled people in Title VII would flatly end
the debate. Will this increase the number of suits in the courts of the
Nation? We certainly hope so. In such a new area of civil rights law,
we need the substantial receqd of case law and precedent to build a
solid legal foundation for disabled people—and for the communities
» legally mandated to move them into the mainstream.

In addition, granting a private right would enable the administratixe
process to work more effectively—to select cases that deal with -
important compliance issues, to target its efforts where employment

“opportunities for protected groups are the greatest. As long as the
government remains the only remedy, it must fully investigate every
case—the very process that plagued EEOC in the past. ' l

It must also be recognized that a private right grants the disabled
individual a hand in his or her own destiny. Administrative complaints
are essentially a dialoge between contractor and government. A
person who believes that he has been wronged should have the right to
act in his own behalf to have that wrong redressed.

Bringing disabled people into the mainstream of civil rights law
through inclusion in Title VII wouild also be a moral victory.

When Congresswoman Barbara Jordan of Texas said that the

*framers of the Censtitution had not included her and minority people
like her in their thinking, she echoed the sentiments of handicapped
people everywhere. We are always told that we are s ecial—special
education, special programs, special legislation to prefict our rights.
But growing up handicapped. in America, I learned what “special”
meant—and I tried to get unspecial every way I could. Special-means
separate, and as the Supreme Court said, separate can never be equal.
To have Congress and this Commission endorse the inclusion of
disabled people as a protected group—with, all the other protected
groups—would be the best protection of all, because it is not special,
not separate—just equal. :

The ultimate goal of handicapped people in employment is not
extraordinary. In fact, it is to gain the right not to be extraordinary.
Employment of people who happen to have disabilities must become -
not an extraordinary part of doing business in the United States.
Reasbnable accommodation must be afforded to handicapped people
who are no more “special” than their nondisabled counterparts,
Handicapped people who catch colds, seek promotions, and are
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noticeably grumpy before their first cup-of coffee are no longes willing

to pretend to.be superhuman just to get and keep jobs. And more and -

more handicapped people are asking for the same recognition for

extraordinary performance as. the nondisabled now enjoy—not on a’

plaque, but in the paycheck.

That is the message that this Commission can convey to the people
of the United States.

For people with dlSablllthS employment is the key issue- because
employment is the great equahzer It was when I became a professnon-
al journalist—and I became a prgf@pnal journalist at the agé of 10 as
the editor of the sixth grade news—that I stopped being the kid with
" the arm and started being the kid with the brain. It is work that makes
Fr Bowe not a man who cannot hear, but a man who can make
otl%s_shear the voices of disabled people as they have neder been’
heard Before. The opportunity. to earn-your daily bread, even if you
cannot bake it yourself, is probably more important to handicapped
people than to others because the focus for excellence is necessarily
limited. The possibilities for excellence need not be, if opportunities for
employment were not so often denied.

This Commission is well known for its ability to arouse our national
conscience. In essence, that is what we are asking now. Until 'you do,
the majority of handicapped Amencan§ will remain out of snght in the
workplace. They will also remain out of work

STATEMENT OF LESLIE B. MILK, EXECUTIVE DIRECTOR,
MAINSTREAM, INC., WASHINGTON, D.C..

Ms. MiLk. I have been asked to summarize the barriers facing
employment for disabled people 1 would ask you, first of all, to
picture the American workplace. It can be any workplace, anyWhere
there are people making automobiles,-ashtrays, music, baskets, or even
money. If the place contains only mén, even if it is a football team’s
locker room after a game, somebody is going to ask, “Where are the

women? There’s something wrong.” If the place contains only white '

workers, someone is going to report‘that there is something definitely
wrong. And depending on the part of the’country, someone is going to
ask, “Where are the Hispanics, the Native Amencans the Asian
Anmericans?”’

But no matter where the workplace, no matter what the work, we
know that no one is going to ask, “Where are the handicapped
people?” One out of 11 Americans can be routinely excluded without
public hue and cry. Handicapped people are out of sight, out of mind,
in the workplace and therefore, it is not surpnsmg that many of them
are also out of work. When we say, “‘America works,” we don’t speak
about handicapped Americans. .

. .
’ &
.
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One of the unique aspects of defining problems dis'abledémopie face
in employmentis the difficulty in defining disabled people.

Up until the passage of the Rehabilitation Act, “handicapped” has
generally meant what you can see. The popular conception of
disability Has'been that of a poster\child, people who could not see,
could not walk, people who use crutches or wheelchairs. Anybody ..
else with a physical or mental disability was called simply sick. 2

S

C, The Social Security Act has come up with a very el
definition of disability, including-anything that can be expectg
result in death, the ultimate handicap, or has lasted or can be expected
to last for a continuous period of not less than 12 months. But for
survey purposes, even they couldn’t use that definition, so they
expanded ‘it further to include people with a limitation of any kind of
the amount of work they could perform, includin housework,

. - resulting from a chronic condition lasting 6 months or longer. .
Under the Social Security Act definition, 3 million adults under the
age of 65 were called disabled. Undet*the Social Security Administra- '
tion’s survey definition in 1972, 7.7 million severely disabled adults
betwegn the ages of 20 and 64 were counted as unemployed, including

3.5 million occupationally disabléd and 4.4 million with secondary

work limitations.

_ This study discovered what we already know, that most severely .

,handicapped people are out of the work force. We also discovered that
" handicapped women fared worse than handicapped men. Only 1 in 10
N severely handicapped women engages in gainful work.
Women are not the only ones to suffer doubly from double stigma in )
the warkplace. Forty-eight percent of disabled whites are out of work;
¢ 58 percent of disabled blacks are. Blacks, also, as Frank Bowe pointed
out this morning, show a much greater tendency to be disabled.”

Fully 25 percent of all persons out of thé work force are disabled; 20
percent of all families on welfare are headed by disabled people. These
figures are dramatic .and we are pretty sure they are not complete.
Disability is still being defined by the person, .and considering the _
stigma attached to being called handicapped, we know am awful lot of .
.people are not choosing to be counted.

We also know that severity of disability is not always the most
important factor in employment. A paraplegic with a Ph.D. in physics
may be less handicapped in employemnt than an assembly worker who
has one epileptic seizure one time in his life.

The world of work operates with an informal but a very pervasive
idea of who is handicapped and who is not, and the presumption of
handicapped alone handicaps thousands upon thousands of people. As
a result, as Mr. Days pointed out this morning, the Rehabilitation Act
of 1973 defines disability functionally. It says/ in effect, you are

u
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handicapped if the world treats you as such. For the ﬁgt time, thgpugh®
the Rehabilitation Act, we have been able to_link disability and
discrimination. We have allowed the goverhment to make that
connection legally.

While its protections are limited to those seeking employment or
promotion With employers who are Federal contractors, recipients &f
funds, or the Federal Governemnt itself, we have been uncovering
evidence to show that denying employment on nonjob-related grounds
is, in fact, discrimination. We are beginning te uncover mounting »
evidence to support the conclusion that high unemployment and Jow
earnings are not the function of disability, but the function of the way
disabled people are treated in the marketplace.

State laws have helped us to build that .record, and we are facing
over and over again the conclusion that the problem is not what .
disabled people can or cannot do, but what we assume they can or
cannot do, what we prevent disabled people from doing.

Let me cite the case of Duran v. City of Tampa. Mr. Duran had had
one epileptic Seizure at one point in his life. He had outgrown the
condition. He applied for a job as a policeman and he was turned 1
down. He sued. Expert testimony established at the hearing that the ‘
plaintiff had outgrown the childhood history of epilepsy, that he had
no greater proclivity for having a ‘seizure than any person in the ‘
general population, and that in the medical perspective he was . |
perfectly capable of serving as a policeman. He had proven himself on ’ ‘
both written and oral examinations. The court agreed with Mr. Duran. ]
They said that he had at minimum the right to due process, mandating
that they provide an individual determination of his capability. In ‘
other wordsy they had to consider Mr. Duran and not epilepsy. In fact,
Mr. Duran is working as a policeman in Tampa.

Like the Tampa case, most discrimination agamst handicapped
people occurs without malice. It is‘based on assumptions about work
and people who have worked before. It is based on decisions about
disability, not on individual disabled people. Decades after it became
unacceptable to say all black people have rhythm, it is still perfectly
acceptable to say deaf people are good in print shops, epileptics can’t
operate machinery, diabetics shouldn’t drive, and, of course, people in
wheelchairs should never have to move at all.

When faced with challenges to these stereotypes, employers often
cite risk prevention or protection of the handicapped individual as the
motive for their action. But courts and administrative agencies have
begun to note that protection is no excuse for discrimination, that
across-the-board exclusionary employment standards are as much of a -
discriminatory employment practice as a sign that states, “No cripples
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need apply.” In other words, physical and mental standards must
relate directly to job functions.

There have been a number of cases dealing with this issue. One in
Philadelphia involved a blind person who was repeatedly denied a job
as a teacher on the basis-that since she was blind, she couldn’t poss1bly
teach sighted students. Once "again, the court said this was an
irrebuttable presumption, that in fact they had to consider her on her
merits and they could not automatically conclude that someone who
was blind could not teach the sighted.

This also came up in another case where somebody was told that
diabetics cannot automatically be excluded from welding jobs. Some
diabetics might pose a substantial hazard to themselves or coworkers,

but the burden of proof is on the employer to show that a particular

applicant poses a hazard. ‘

The issue of employment standards made headlines when the
Supreme Court considered the Davis case. It is true the Davis case dealt
with education, but it was definitely dealing with employmént
standdrds: “Could she ever be a registered nurse since she was hearing
impaired?” I submit that the emotlonally charged issue of a hearing-
impaired nurse who could neither hear nor heed a patient’s cry for

help is not exactly likely to produce a sober-minded analysis of ,

employment standards for handicapped people.

It is true that the High Court did rule that valid physical
requirements were a legitimate consideration, but we believe that in -

this very special case it is not fajr to generalize, that in fact in
employment the blggest barrier people face is unfalr employment
standards. . -

Another subtle factor for dénying employment opportunity has been
denial of accommodation. Employers ‘have often assumed that a
person must do the job the way it has always been done, that they must
use the equipment used by all previous jobholders and the schedule
previously adopted. The fact is that 95 percent of the severely
handicapped people hired by the Federal Government require no
accommodation at all, according to a study of a couple of years ago by
the Office of Selective Placement.

Most of the time accommodation costs very little. There are funds

available from. rehab, from insurance companies, and from service

providers dealing with that particular disability. I would caution you,

please, do not fall in love with the technology when we talk about
accommedation.

‘Séveral years ago Mainstream- employed a very young secretary
who had a terrible time getting to work in the morning. Being experts
in the field of employment of the handicapped, we designed any
number of accommodations because we felt her problem was she
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could not hear the alarm and, therefore, we were thinking about some
kind of device which would shake her bed. We Iater discovered she
was spending every night with her boyfriend and the last thing she
needed was a device that shook her bed.

Able-bodied people love technology, and certainly for disabled
people, for many of them, the technology has been a lifesaver. But an

awful lot of handicapped people have discovered ways to accommo-’

date that don’t require the very expensive devices that may be
available and may assist other people.

_"In terms ‘of the cost of access—the removal .of architectural
barriers—when, Mainstream first got into this, we discovered that the
cost of access was being cited as a ban:ier. In fact, we have an architect
who surveyed more than 200 facilities, from factories to retail stores to
heavy petroleum plants, and our estimate is that the average cost of
removing barriers is 5 cents a square foot. That ought to be looked at
in light of the fact that business routinely spends 17 cents a square foot
to clean their vinyl floors. So when we talk about the cost of access,
most of the time the cost is negligible. '

" Another anticipatéd area of problems was labor agreements. How
can you accommodate people in light of legitimate negotiated labor
agreements? We found that there are ways even in this case to make
accommodation, that labor and management working together can,
without modifying the basic bargaining agreement, develop informal
agreements Or mempranda of understanding that go along with the
labor agreement, and that in fact it is possible to work through. Again,
the barrier was not the labor agreement; it was the assumption that
negotiation was impossible. ' .

Probably the biggest ba‘f‘riers, though, are attitudinal. They are not
in the mortar; they are in the mind. To tell you about these, I have
borrowed a story from Mainstream’s founder, Harold Krents, who isa
blind lawyer and who certainly knows a great deal about employment,
since he was turned down by 42 law firms while looking for a job.

While he was at Oxford studying, he was put in the hospital and
they sent him down with an orderly to the X-ray room for fear that
this blind persort could not possibly do anything by himself. He got
down and the nurse said to the orderly, “What is his name?” The
orderly turned to Krents and said “What is your name?” He answered,
“My name is Harold Krents.” The orderly said, “His name is Harold
Krents.”

They then proceeded and the nurse turned to the orderly and said,
“Where was he born?” The orderly turned to Krents and said, “Where

were you born?’ You know, blind people seem to have a. terrible -

problem with hearing, so you have to be very careful, clearly
articulate,*Where were you born?”
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This went on for several minutes and, while I hate to destroy the
stereotype, Mr. Krents, while handicapped, does not always have a
wonderful disposition. Occasionally, he is not even an inspiration to
mankind. And, therefore, he began to lose his temper and said, ‘*‘Now,
look, I'm only standing 2 feet away from you. Both of you must now
be very clear: I do not need an interpreter.” The orderly turned to the
nurse and said, ““He says he doesn’t need an interpreter.”

So what we are dealing with here is that probably the biggest
barriers are attitude, based on guilt, assumptions, stereotype® misinfor-
mation, and this is what handicapped people face when they go for
jobs. The hardest probably are those dealing with hidden handicaps,
which are very often seen as illnesses rather than disabilities. So that
people who genuinely believe that they are supporters of handicap
rights do not agree when it comes to people with hidden disabilities

when the concept of reasonable accommodation would include time-

off for treatment or rehabilitation, altered work schedules, flexitime, or
what employers fear will be disrupted schedules and decreased
production. ' :

Nearly all the cases that have so far reached the OFCCP
administrative complaints stage have dealt with hidden handicaps, and
the attitudinal barriers facing these people are not always hidden. Let
me give you an example. :

Somebody with cancer goes to apply for a job, and I think the best
person to describe this is a man named Tom Dotson who wrote an
article in Texas Business, because he does have cancer, and he wrote
about his personal experience in seeking employment and those of
people like him. '

They, the ones we are talking about, are extremely qualified,
they have excellent work histories. They are physically fit, in the
sense of performing as many hours as is necessary to get the job
done. A professional headhunter would consider them prime
candidates, except for this little entry on the application, for most
Jobs in their field in which they show interest. That one
‘drawback, that lone blur, has to do with the fact that somewhere
along the line they made the unforgivable mistake of contracting a
disease called cancer. It is a death word, cancer is. It spells doom.
The word itself makes people shudder and wince and occasionally
look at you as they might at a.recently struck-down animal on the R
freeway. :

At last word, by the way, Tom Dotson is alive and well and still
working for Texas Business.

One of the greatest frustrations for people like Tom Dotson who
perceive discrimination has been the limit on legal recourses to rectify
the situation. Sections 503 and 402 specifically provide for administra-
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‘tive relief; however, advocates and people working in the field cite the

number of backlogged cases as saying the administrative remedy alone
is not enough. Many disabled people have used State and local
remedies, but the major goal for handicapped will be the establishment
of a clear private right of action in the Federal courts, as mentioned
this morning by Drew Days.

There have been a number of cases that have come down on both
sides of that issue. The problem is that, because the law was written in
what has to be called a sloppy way, it is not at all clear whether or not
handicapped people have the right te go to court.

In addition to that, what about all those employers who are not
bound to the government through either contract or Federal funds? As
usual, those employers can do business as they have always done it,
and that means without handicapped people.

In its last session, as was mentioned this morning, Congress
eonsidered an amendment to the 1964 Civil Rights Act to extend
protection to handicapped people. It never emerged from committeg.
Until this provision is added to the law, handicapped people will
continue to face employment disabled in law as well as in fact.

Most of the barriers that I have talked about here were not
discovered by Mainstream. They have been known by rehabilitation
specialists and by handicapped people for a very long time. Certainly,
the Rehabilitation Act is a catalyst, but it j6 a very limited law, and the
fact that it is a special law once again isolates handicapped people from

- the mainstream of civil rights activity.

In the coming decade we must begin to legitimize the aspirations of
handicapped people to assume their full right to participation, and
there are a number of steps that can be taken by this Commission to do
that. You have taken the first one, to accept responsibility for dealing
with the concerns of handicapped Americans as part of the civil rights

agenda of the Nation. The fact is exclusion feels the same whether it is

based on race, sex, age, or disability.

Prejudice against the handicapped often masquerades as protection,
but to those capable of leading independent lives, the comforts and
securities of dependence will never be enough. Handicapped people
are following in the footsteps of other civil rights movements of
declaring that it is time to get off the plantation, and the endorsement
of this Commission is certainly a help. Another would be to support
vigorously passage of legislation to include disabled people in the Civil
Rights Act of 1964.

We have talked about the need to expand judicial rights, to give
people the right to go to court, and, I think, the need to establish case
law and precedent to back up the claims of disabled people. It is very
important that they have the right to go to court.
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Another certainty is just the basic legitimizing of handicapped
concerns by putting handicapped people into this pool, the regular
civil rights pool.

We also know there has been concern about worker availability
statistics and we believe it is possible to create those. Chair Norton
assured us last year that the technology exists to create them within
EEOC.

I think also we are beginning to deal with systemic discrimination,
lookmg at the workplace rather than only looking at the worker in
ferms of dealing with discrimination as something we can catch,
something that we can see.

But the most important thing is to provxde for handicapped people
the right not to be separate. Growing up handicapped in America, you
find out that separate and special will never be equal, and that is
probably the most important concept that we want to bring here
today. We want to be in the mamstream of civil nghts activity.

When Congresswoman Barbara Jordan of Texas said that the
framers of the Constitution had not included her and other minority
people like her in their thinking, she echoed the sentiments of
handicapped people everywhere: The ultimate goal of handicapped
people in employment is not extraordinary; it is the right not to be
extraordinary. It is the right to be rewarded for extraordinary
performance, not on a plaque but in a paycheck where it counts.

People with disabilities believe that employment is a key issue; it is.
the great equalizer. I think it is work that makes Frank Bowe not a
man who cannot hear, but a man who can make others hear what they
have never heard about disabled people before, and that is the kind of
thing that we are asking for, the right to earn our daily bread even if
we cannot bake it ourselves, justice in the job market. It is merely that
simple.

I think this Commission is known for its ability t6 rouse the
conscience of a Nation, and we are hoping that once again you will be
able to do that, to remind the country that justice, if not equal for all, is
disabled for all.'Unless and until you do that, disabled people will
remain out of sight, out of mind, and out of work.

COMMISSIONER SALTZMAN. Thank you for that statement. It was.
both informative and moving,

Federal Panel

COMMISSIONER SALTZMAN. Coming now to our Federal panel, Mr.
James D. Bennett will lead off. He is currently a special advisor to the
Deputy Director of the Office_for Civil Rights, Health and Human
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Sefvices Department, on matters relating to the implementation of
“section 504 of the Rehabilitation Act of 1973. He was formerly
Director of the Technical Assistance Unit of the Office for Civil
Rights, which developed the section 504 regulations.

Mr. Bennett, I hope you won’t mind, but I am going to be keeping
time because we are rather behind our schedule, and I will let you
know when you have 5 minutes left.

STATEMENT OF JAMES D. BENNETT, SPECIAL ADVISOR,
OFFICE FOR CIVIL RIGHTS, DEPARTMENT OF HEALTH AND
HUMAN SERVICES

MR. BENNiSIT. I want to thank you for this opportunity, as the
representative of the agency which formerly had responsibility for the
oversight on the development of 29 Federal agency regulations for
section 504, to focus your attention on the opportunity that now exists.
for you to take a leadership role and speak out on the development of
the section 504 regulations by the various agencies in the Federal
Government.

It is a crucial time in this developmental process. The Department of
Health, Education, and Welfare has been split. The responsibility for
the development, the oversight of the Federal agency regulations has
been moved to the Department of Justice. The minimal efforts which
the Department of HEW had made in coordinating the enforcement of
the various section 504 regulations and the development of govern-
ment-wide technical assnstance programs to help implement the
regulations are no loxiger being made. We do not know whether
Justice will choose to develop the government-wide technical assis-
tance program and a coordinated enforcement program. They clearly
have the responsibility and intention of overseeing the development of
the section 504 regulations.

The opportunity exists now just because of the split and the change
in leadership roles. We need to get the regulations out. & he regulations
that are being developed by the 29 agencies have not all emerged. In
fact, most of them are still stuck in those agencies in a developmental
process.

Recently, a lot of progress has been made, but we are about 2 years
overdue in the process. The longer this developmental process drags
out, the more chance that the regulations will not be implemented
properly We need to get resources assigned in the vanous agencies to

get the regulati implemented once they are out. This does not
appear to be happening\to the extent that is necessary for proper
implementation.

Finally, there is a grgat need for an agency to coordinate
enforcement and technical ajsistance on a govérnment-wide basis. The
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need for thy type of approach js pointed out by the fact that many
of Federal funds which section, 504 covers receive funds
arious agencies. They will be subject to the regulations of
several agencies. They will be subject to several sets of enforcement
mechanisms in those agencies. They will have access to various
sources of information that may or may not be compatible and
consistent. All this can create a great deal of confusion. It can lead to
poor implementation, no implementation, or a backlash agamst the
regulations. . .

So to keep this brief, I would encourage the Commission to take this
opportunity to provide leadership and insist that the regulations
emerge from the departments and agencies in a timely fashion, that
resources be assigned to implement the regulations in all the agencies,
and 'that some agency take the lead now—not in 2 years when the
regulations are out, but now—in developing an enforcement strategy
that is consistent and that is government wide, and a technical
assistance program that is consistent and applied to the whole
government.

Thank you.

COMMISSIONER SALTZMAN. Thank you. You are within your time.
We appreciate that.

Joseph M. Hogan is the Chief of the Branch of Program Policy of
the Office of Federal Contract Compliance Programs, the United
States Department of Labor. As Chief of the Program Policy Branch
in the Department of Labor’s Office of Federal Contract Compliance
Programs, Mr. Hogan is in charge of developing policies and
regulations concerning the obligations of Federal contractors under
Executive Order No. 11246, section 503 of the Rehabilitation Act of
1973, and section 402 of the Vietnam Era Veterans Readjustment Act
of 1974. He joined the Office of Federal Contract Compliance
Programs in October 1978 after serving as Deputy Director of
Contract Compliance Programs in the Defense Department.

Mr. Hogan.

STATEMENT OF JOSEPH M. HOGAN, CHIEF, BRANCH OF
PROGRAM POLICY, OFFICE OF FEDERAL CONTRACT
COMPLIANCE PROGRAMS, DEPARTMENT OF LABOR

MR. HoGAN. Thank you very much. I am pleased to be here to
represent the Director of OFCCP, Mr. Weldon Rougeau. . .

I would like to pick up on one of the very important points made in
Leslie Milk’s presentation. That was her noting very pointedly that in
the workplace today the absence of minorities is readily apparent.
There is a level of sensitivity connected with that sort of problem. The
absence of women is readily apparent and is a matter of concern. The
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absence of the handicapped seems not to be surprising, seems not to be
alarming, seems not to trigger any sort of affirmative action as yet. Itis

a serious problem of awareness. There is a need for consciousness

raising.

Let me describe the activities of the Office of Federal Contract
Compliance Programs in terms of that need and attempt to show how
we feel we can address that need. Section 503 directs the Department
of Labor to ensure that the handicapped are afforded their employ-
ment rights by Federal contractors. The Office of Federal Contract
Compliance Programs existed prior to receiving that statutory authori- .
ty and it existed for the purpose of assuring that minorities and women
receive their proper employment rights. There was an existing
organization—it was established nationwide—it was going into literal-
ly thousands of workplaces throughout the country attempting to
enforcé the employment rights of minorities and women.

At the time the responsibility for handicapped persons was added,
the Department of Labor treated*fhat"sp@ewhat separately in terms of
identifying a limited number of specialists, training them in this area
and seeking to deal with the complaints that were presented and to, as
it were, get accustomed to the problem, learn about the problem, so
that we could work effectively. ' .

The program was also organized in the period before 1978 in a very
diverse way. Reminiscent of some of the things that Mr. Bennett just
said, there were a dozen Federal agencies carrying out -the actual
operations under the general oversight of the Department of Labor.
None of those other Federal agencies were deputized, as it were, to
carry out work on behalf of the handicapped. ‘

There were a number of problems connected with this type of {
organization and, as a result, the President ordered a reorganization’of
contract compliance. It took effect in October of 1978 and the essence |
of it was that all of us who had been in other agencies were made part
of the Department of Labor and the program was unified. The ‘
/ variations in enforcement abilities and enforcement willingness among ‘

the agencies disappeared and there was now, under the -direct
responsibility of the Secretary of Labor, a program which woul ‘

reach nationwide, would be under a single unified direction. T

. In connection with that, the very important decision regarding thg

handicapped program was that we would immediately change from

having a relatively small number of specialists working out of

Washington and out of the Labor Department to making the assurance
that contractors are actively pursuing their obligations for the |
handicapped, making that part of every compliance review that is ‘
carried out throughout the country. Now, this means that in the first ‘
year of consolidation there were over 3,000 contractor establishments |
|
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reviewed. The review included a review of the affirmative action
being taken for the handicapped. That was the first year after
consolidation. In the present year we anticipate that nearly- 7,000

‘reviews will be conducted and in the next fiscal year approximately

8,000, which may be approximately the plateau that our resources will
permit us to reach.

But the essence of this change is that the Department of Labor,
through its Office of Federal Contract Compliance Programs, will be
visiting a very large number of workplaces in évery part of the
country, bringing some of the awareness that is so evidently missing to
every industry, every company of any size, and I think there is nothing
more immediate than the physical presence of a compliance officer in
the plant or in the office, in the establishment of the contractor, asking
very specific questions about what has been done vis-a-vis accommo-
dations, vis-a-vis'accessibility, and what is to be done. _

I should mention generally the size of the program- This is a
program that has nearly 1,500 individuals employed. Over 1,300 of
those are located in the field. There are 71 area offices which operate
the program throughout the country. _

One thing that was necessary and which has just now been
completed is all of the reviewers (between 900 and 1,000 reviewers)
have received special training in enforcement of section 503 of the
Rehabilitation Act. Having just reached that point where all the
professionals are equipped to fully carry this out, we anticipate that
every review and every complaint investigation now can be done by
persons who have been specially trained and who are prepared to
bring to the employers the consciousness that they need, and where
there is not w1llmgness on the part of the contractors to make the
changes that need to be made, there is a very strong willingness to
proceed into enforcement.

Many of you may have read recently about a séttlement of nearly a
quarter of a million dollars arrived at on Behalf of a class of
approximately 85 handicapped persons. There will be announced, 1
think within the next few days, the largest individual settlement, an
amount over $100,000, for an individual complainant that has ever
been reached through conciliation. Just literally within the next few .
days, when that is approved at the headquarters, there will be a release
on that subject.

There are more administrative complaints in our enforcement
process on behalf of the handicapped at the present moment than there
are on behalf of minorities and women, so there is a great deal of
emphasis.

I think the capability of the Office of Federal Contract Compliance
Programssto be effective in this arena is a rapidly growmg thing. It
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started from a rather modest level at the time of consolidation, and I

think as it becomes a full part of our program, carried out by every one
of our professionals throughout the country, we hope that OFCCP can

be.a very important force for employment equity for the handicapped.”

Thank you.

COMMISSIONER SALTZMAN Thank you, Mr."Hogan.

Clayton G. Boyd is the Executive Secretary of the Interagency
Committee on Handicapped Employees of the Equal Employment
Opportumty Commission. Mr. Boyd’s committee studies issues relating
to hiring, placement, and advancement of persons with disabilities and
recommends policies, procedures, regulations, and legislation to
facilitate affirmative action and nondiscrimination in Federal employ-
ment. .

A former rehabllntatlon counselor, Mr. Boyd is fluent in sign

language. He also conducts workshops for rehabilitation counselors,

employers, and government officials. He moderated the session on
civil rights at the 1977 White House Conference on Handicapped
Individuals.

Mr. Boyd.

STATEMENT OF CLAYTON G. BOYD, EXECUTIVE
SECRETARY, INFERAGENCY COMMITTEE ON HANDICAPPED
EMPLOYEES, EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION

MR. Boyp. Thank you very much.

Leslie Milk describes a group of Americans as diverse as any could
be in terms of race, color, national origin, sex, and age, yet they are
united by the common denominator of exclusion from full participa-
tion in our society because each has a disability. What unites this group
of handicapped individuals also unites handicapped individuals with
other protected classes.

Ms. Milk says that persons with disabilities should be brought into
the civil nghts movement and placed on the civil rights agenda as a
fully acknowledged proteated class. The Equal Employment Opportu-
nity Commission (EEOC) saw this. as the intent of the President’s
Reorganization Plan of 1978, which transferred to EEOC responsibili-

ty for enforcing laws and regulations prohibiting discrimination in .,

Federal employment on the basis of physical or mental handicap and
requiring affirmative action by Federal agencies to hire, place, and
advance handicapped individuals. At the same time, Executive Order
12067 empowered EEOC to. coordinate the equal employment
opportunity enforcement activities of all Federal agencies with regard
to all protected classes, handicapped individuals as well as women and
minorities. EEOC interpreted these Presidential directives as a




ERIC

Aruitoxt provided by Eic:

mandate to mainstream persons with disabilities in the civil rights
movement.

Prior to the reorganization that took place in January 1979,
affirmative action programs pursuant to section 501 of the Rehabilita-
tion Act of 1973, as amended, consisted primarily of structured
attempts to remove barriers that prevent handicapped persons from
having equal employment opportunities. Programs were judged by the
success with which existing barriers were removed. What was not
looked at was the bottom line: the degree to which handicapped
individuals were being integrated into the Federal work force and
representation of handicapped individuals in the Federal work force as
compared to representation in the civilian labor force.

When EEOC assumed its new responsibilities, persons with disabili-
ties in the Federal sector came under the jurisdiction of the only
Federal agency that has as its sole responsibility protection of the
employment rights of individuals. Emphasis in affirmative action
programs was shifted to achievement of measurable results, and for the
first time Federal agencies were . instructed to establish goals and
timetables for employment of persons with specified severe disabilities.
This was—and is—an important step forward.

A qyestion that arises is, “Goals in comparison to what?”’ Initially,
we stied away from looking at the bottom line, because we are not
vgfy confident about the handicap statistics available for the work
force in general. There are statistics, however, that indicate approxi-
mately 5.95 percent of persons in this country of work force age and
able to work have a disability severe enough to substantially limit
either choice of employment or ability to find a job. We believe this
3.95 percent figure is accurate enough to serve as a reference point for
goals. Nonetheless, we do need better data, and for this reason EEQOC
favors the disability survey the Bureau of the Census plans to conduct
in 1982. As disabled individuals enter the civil rights movement, which
to a large extent has depended upon statistics to prove discrimination .
and fashion remedies, it becomes increasingly important that handicap
statistics be comprehensive and indisputably valid.

I would like to describe briefly some of EEQC’s activities since
acquiring jurisdiction over equal employment opportunity for handi-
capped individuals in the Federal sector. Because our mandate was
new, our instsuctions were late. As a result of the reorganization I
have desggibed, EEOC turned its attention to Federal agencies for the
first time, not only with respect to handicapped individuals but also
with respect to minorities and women. Instructions issued December 6,
1979, required agencies to submit the first elements of their affirmative
action program plans by February 1, 1980. Of approximately 102
agencies-covered by the instructions, 52 had submitted some sort, of
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plan for handlcapped mdlvlduals as of yesterday of &these, 33

complied with our jinstructions. This constltutes approxlmately a one-

in-three rate of satisfactory respomse. - ~

We &re well impressed with' the manner in Wthh the 33 agencnes in
full compliance are attempting to conduct their affirmative attion
programs. The goals they have set are good. We are asking, however,
why it takes 2 months.to get one-third of the Federal Government to
r d to instructions. To find out, we are talkmg with responsible
officials. I should point out that a large part of what we are trying to

- do this year is to establish working relatnonshxps with agencies. We feel

it would be counterproductive to take a hard- line approach. Instead of
castigating agencies for their faflures, we are working with agencies to
help.them develop approvable affirmative action programs.

major problem dlrgsdy has been identified by at least three

“'speakers this morning. This problem is lack of resources. Many
‘agencies have told us they do not have enough people or money to -

implement  affirmative action programs for handicapped individuals

. and also fulfill the other equal employment opportunity mandates they
have. It has become very clear that the resources issue must be‘

addressed and dealt with effectively.

Another problem is the transition period that is inevitable when
agencies reorganize affirmative action programs Some agencies are
converting the traditional selective placement'programs in personnel
offices to less conventional affirmative 'action programs in equal
employment opportunity (EEO) offices. There is a certain amount of
indecision as to who should be responsible for what. Some agencies
have given the EEO office lead responsibility; others have given the
personnel office lead responsibility. Some have placed all responsibili-
ties in one office or the other; others have divided the responsibilities
in various ways. The trend government wide is toward reorganization,
and transitional uncertainties have caused delays in program planning
and implementation.

Furthermore, to be frank about it, there has been some resnstance to

the idea of bringing disabled people into the civil rights movement.

Some of/ he resistance has come from persons who traditionally have
dealt with employment of handicapped individuals and do not wish to
give up turf: Some of the resistance has come from persons who
traditionally have been involved in the EEO movement and feel there

-

will not be epough pie to go around if it has to be shared with disabled -

people.

A few agency officialyhave been candid enough to ask-who is to be
given priority in afﬁrpja:lve action programs. On that topic, I would
like to share with you a statement by Eleanor Holmes Wbrton, Chair of

-
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EEOC, at the meeting of the President’s Committee on Employment.
of the Handicapped in May of 1979. ' .

Chair Norton knew that competition among the protected clgap
was a matter of pressing concern to many people. She began by talking
about the striking similarities between disabled persons and members
of other groups placed at a disadvantage in our society. She then
issued a call for unity:

This essential unity among the protected classes is both a
practical and a moral imperative. It is a moral imperative because
any decent system of values knows no priorities among people
deprived of their essential humanity. The only way to approach
the eradication of the evil of discrimination is to face the high
truth that we are all equal—black and brown, female and disabled.
If that equality is not attained internally among us, the essential
lesson of -equality we are trying to impart to the rest of society
will be lost. .

Chair Norton emphasized that employers apparently understand
very well that dividing the protected classes would be advantageous to
those who oppose affirmative action. She said: ¢

A recent widely publicized suit filed by a large retailer
complains, among other things, that the Federal equal employ-s
ment effort has failed to indicate which among the protected
groups is. the priority for enforcement. The question seems as

' absurd as any conceivable answer. Who shall it be? Are blacks the
' priority, or perhaps women, or Hispanics? Are handicapped
people the priority, or perhaps Jews, or older workers? The

question defied belief, and especially so in a country that
historically has experienced the most extraordinary job expansion

that continues unabated to this very day. N

Let me declare here and now the answer to that question. The

-~ law of discrimination knows no priorities among the protected

classes and never shall. America has shown a remarkable capacity

I to provide work" for its people. The problem has been less the
number of jobs than the distribution of those jobs. There is no

reason why the burden of joblessness and discrimination should be

born by those workers who are older, female, brown, black, or

disabled. The’ capacity to work hard and well is not denied a

person because of a disgBllity or sex, race or religion, age or

national origin. Together we must make America understand that.

There can be no doubt that Chair Norton and EEOC favor and
support full protection of the employment rights of handicapped
individuals. To an extent, what we have at this time is annexation of
equal employment opportunity for handicapped individuals in the civil
rights movement without adequate authority to enforce the rights that
have been conferre¢ by implication. EEOC has broad authority to
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secure the rights of minorities and women in the private sector as well
as the Federal sector, but EEOC’s authority with respect to handi-
capped individuals is limited—in a sense, tacked on. EEOC enforces
section 501 of the Rehabilitation Act of 1973, as amended, which
requires affirmative action for handicapped individuals in the Federal
sector. However, handicapped individuals are not covered by the Civil
Rights Act. When that act was passed in 1964, it covered only
minorities; amendments in 1972 extended coverage to women.

People are used to discussing equal employment opportunity and
affirmative action in terms of the Civil Rights Act, and this is one of
the reasons we sometimes hear agency officials talk about programs
for minorities and women without mrentioning handicapped individu-
als. It was not so many years ago that they sometimes forgot women,

and it may not-be too many years from now that persons with .

disabilities are discussed—and included—consistently.

Thank you. '

COMMISSIONER SALTZMAN. Thank you.

John McNeil is Chief of the Consumer Expenditures and Wealth
Statistics Division of the Bureau of the Census. He is currently
developing a_new survey of income and program participation relating
to disdbility. His recent projects incluide the development and testing
of a disability item in the 1980 census and the development of the
proposed postcensus disability survey. \

Mr. McNeil.

STATEMENT OF JOHN McNEIL, CHIEF, CONSUMER
EXPENDITURES AND WEALTH STATISTICS DIVISION, ,
BUREAU OF THE CENSUS, DEPARTMENT OF COMMERCE

MR. McNEiL. Thank you. ’

As has been indicated, household surveys have a unique role to play
in providing information about the number of persons who are
disabled and their economic and social situation. There are other
important sources of information, such as program - statistics or
employer records, but surveys are our only possibility of learning
about the characteristics of the entire population.

_ There has been a considerable amount of activity in the area of

disability surveys during the past 15 years. The most comprehensive:

surveys relating to work disability have’ been those sponéored by the
Social Security Administration. They conducted very detailed surveys
in 1966, 1972, and most recently in 1978. These surveys asked an
extended set of questions on the presence of work limitations and they
also asked about the ability to do' certain physical tasks. They had
questions on the need for special aids, on the characteristics of present
and previous jobs, on the receipt of and interest in receiving

T
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sehabilitation services, and on financial characteristics. stabxhty
questions have also appeared in a number of multipurpose surveys,
including the 1967 survey of economic opportunity, the 1976 survey of
income and education, and the 1970 and 1980 censuses of the
population.

The work dlsablllty questions which were asked in the 1970 and
1980 censuses were very brief: Basically, *Is this person limited in the
kind or amount of work he or she can do?” And, “If yes, is this person
prevented from working?” The 1967 survey of economic opportunity
and the 1976 survey of income and education asked similar but
somewhat1fiore detailed questions.

Although it is recognized that a household survey is the only means
of estimating the prevalence of disability within a population, survey
designers and data users must be concerned about the validity and
reliability of the data. Do the questions about limitations and the kind ~
or amount of work a person can do successfully identify the population
in which we have an interest? . A

Leslie Milk has mentioned one group who may fail to respond
properly to such questions. That would be those persons who fail to
report themselves as work disabled because of.the stigma attached to
such status. She has. also suggested that some persons with a particular
health history may quite properly answer “no” to'the work limitation
question, but, because of employer bias, be subjected to restricted job
opportunities. '

We also know that some perséns may have limitations in one or
more major life activities, but because of the nature of the job they
hold, or accommodations to that job, may not perceive themselves as
being work disabled. A fourth possible problem is that some people
have never worked, gnd when we ask the question on work
limitations, they answer “no” because they have never considered
themselves as potential workers. 4

"One method of examining the validity of survey data on the work
disabled is to compare the status of the disabled with the nondisabled. I
would like here to refer to certain data from the 1976 survey of income
and education, the most recent published source of data. According to
that survey, 16.4 million persons between the ages of 18 and 64 had a
work disability. Of these 16.4 million, 7.1 million were prevented from
working and another 2.1 million said they were umable to work
regularly. . (

Work disability had a very strong impact on labor force participa-
tion and earnings, and there was a strong negative relationship
between work disability and years of school completed. Only 47
percent of work-disabled persons had completed high school, com-
pared to 76 percent of those without a work disability.

Kl
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. The presence of a work disability affects earnings through three
separate paths. First, it reduces weeks and hours that a person is likely
to work. Second, even for those persons who put in the same number
of weeks and hours, work-disabled persons have less schooling, and
less schooling is associated with lower earnings. Finally, even among

- those persons with the same education and the same number of weeks
and hours worked, work-disabled persons have lower earnings than
persons without work disabilities.

As an example of the extent to which a work disability reduces the
earnings of males 18 to 64, we can again refer to the 1976 survey. That
survey showed that only .65 percent of .work-disabled ‘males had
ear;lings in 1975 and only 34 percent worked year round full time. The
comparable figures for nondisabled males were 95 percent and 64
percent. ¢

Among males who had earnings in 1975, those who were work
disabled had average earnings that were only 51 percent of the

.. earnings of the nondisabled. Among full-time workers, those with the

work disability earned about 20 percent less than those without a work
disability. Even among full-time workers with a college degree, work-
disabled males earned about 10 percent less than those without a work
disability. ’ :

There are other ways of evaluating the quality of survey data on
disability status. One method is to go back tou'respondents a short time

" after an interview and ask them the same or a similar set of questions.

The degree of consistency between the original interview and the
reinterview measures the reliability of the data. The work that has
been done in this area suggests that the reliability of survey data on the
disabled depends importantly on the design of the survey and the
questionnaire. :

In the 1976 national content test for the 1980 census, we tested an
expanded disability item that asked about disability status in several
areas, including using public transportation, climbing stairs, bathing or
dressing, doing, regular .schoolwork, working at a job, doing house-
work, and driving a car. A subsample of those households was then
reinterviewed. When the original and reinterview responses were
compared, a distressing amount of inconsistency was found. For
example, of the 455 persons who reported a work disability in the
“original interview, only 298 reported a work disability in the
reinterview. And the activity of working was the most reliable of the

_activities asked about. One of the conclusions from that national
content test was that the disability itkm that was tested was too
complicated and, as a result, we adopte§ a shortened- and simplified
disability item for the 1980 census.
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More recently, in January and February, we conducted a pretest of
the proposed postcensus disability survey. (There has already been a
reference to this survey.) It differs from earlier efforts primarily in its
projected sample size, large enough to provide State data, in its
coverage of persons 65 and over, and perhaps most importantly in its
attempt to collect detailed information on the characteristics of -
persons who report a limitation in any one of a number of areas, |
including the ability to perform certain physical tasks, the ability to get
around inside and outside the home, the ability to care for oneself, the
ability to see and hear, the ability to do work and housework, and the
ability to use public transportation.

The plans for this survey were developed on the basis of recommen-
dations of the Disability and Health Committee of the Federal Agency
Council on the 1980 Census. The Office of Federal Statistical Policy
and Standards is currently coordinating an effort to secure funding for
this survey.

One of our early findings from the pretest is that there was a very

good agreement between the original interview and the reinterview.
Of the 82 persons reporting a work disability in the original interview,
77 reported a work disability in the reinterview. A reasonable
conclusion, I believe, is that surveys whith are designed to focus on
the subject of disability can produce accurate and reliable information
on the disability status of the population.

Thank you.

[See also Exhibit No. 5, supplemental statement by John McNeil ]

COMMISSIONER SALTZMAN. Thank you, Mr. McNeil.

Commissioner-Designate Ramirez?

Co SIONER-DESIGNATE RAMIREZ. Thank you, Mr. Saltzman. /

%ﬁstjust\a few questions-for Mr. Hogan and then I have one .
question for Mr. Bennett. .

As I understand it, your office will be doing 7,000 to 8,000 reviews
of entities that have contracts with the Federal Government and you
will be looking for compliance with issues relative to the disabled
person as well as to minorities and women. Is that correct?

MR. HoGAN. Yes, that is correct.

COMMISSIONER-DESIGNATE RAMIREZ. Now, of those—have you
already done reviews?

MR. HoGAN. Yes. Since the program was consolidated in 1978 we
commenced-—we put together the requirements for the handicapped,
for certain cdtegories of veterans, for minorities and women,” and
attempted to look at all of them, in all our reviews. We did, I think,
about 3,000 in the immediate past fiscal year, combined reviews.

CoMMISSIONER-DESIGNATE RAMIREZ. Of those 3,000, do you know :
how many were public sector contractors for the Federal Govern-
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ment; that is, State agencies or local government agencies? We have
been told that public sector employment is important to the disabled.
Can you tell me?

MR. HoGAN. Very, very few, almost none. We-are rather limited in
our jurisdiction over public sector employers. -

Typically, it is the flow of Federal funds into the private economy
that we are permitted to pursue. b

COMMISSIONER-DESIGNATE RAMIREZ. When you go in to do a
review and assuming that you find most contractors wanting in some
areas, wh you do? )
~ Mr—Fl0oGAN. We are required first to attempt to negotiate and
conciliate to arrive at a proper solution to whatever problems, be they
failures to take affirmative action for minorities, for women, for the
handicapped, disabled veterans, etc. In many cases, in the large
majority of cases, it is possible to bring the contractor to a willingness
to make an enforceable commitment to make the necessary changes.

COMMISSIONER-.DESIG.NATE RAMIREZ. And then who goes back to
check and to enforce that plan, let’s say? ’

MR. HoGAN. Well, these commitments are obtained in writing.
Depending on the nature of the commitment, depending on the
apparent likelihood of the contractor to faithfully pursue those, we
quite often will require reporting—monthly, quarterly, semiannually,
depending on the nature of the commitment. If the reporting indicates
progress, nothing may need to be done further until the next review of
-that establishment.

COMMISSIONER-DESIGNATE RAMIREZ. What happens when there
isn’t progress? .

Mgr. HOGAN. When there isn’t progress, the employer would be
liable to our filing an administrative complaint commencing in an
enforcement hearing which would lead to debarment from all Federal
contracting.

CoMMISSIONER-DESIGNATE RAMIREZ. I appreciate that this is a new
effort, but has anybody ever been debarred? . _

MR. HoGAN. There have been quite a number of debarments over
the years of the program. Until now they have all resulted from
failures to carry out affirmative action or from discrimination against
minorities and women. X

There are in excess of 20 administrative complaints based on failure
to take affirmative action or discrimination against the handicapped at
the present time. The process for conducting these hearings and
arriving at final debarment or the final result has been a rather lengthy
process. None of them has come out the other end of the machine as
yet.
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COMMISSIONER-DESIGNATE RAMIREZ. How long does it take, Mr.
Hogan?

MR HOGAN. It has taken anywhere from, Id say, 9 to maybe 18
months to complete: the entire process arriving at a debarment. We
have published, for comment, enforcement proceedings, expedited
enforcement proceedings, which we feel can be used for very clear-cut
cases where there is not a tremendous amount of evidence and proof
and dispute on facts where we could conclude and arrive at a
debarment within as little as less than 2 months.

COMMISSIONER-DESIGTE RAMIREZ. Just one more question so
that I can have a clear pid a‘, my mind. Of those 20 administrative
proceedings, were they a 16115 that were taken as the result of some
complaint external to the reviews done by your agency, or did they
result from reviews done by your agency? -

MR. HOGAN. I don't have the exact number of each type. I know
that the 20 includes both situations resulting from individual com-
plaints of discrimination by handicapped p&'sons and some resulted
from serious problems identified in the course of review. But, I am
sorry, I don’t have the exact breakdown between those two.

COMMISSIONER-DESIGNATE RAMIREZ. Thank you very much. You
have given me a better sense of understanding. )

Mr. Bennett, I happen to have been at HEW when you were getting
the regulations out and I was very much aware and pleased, I might
say, by the input that you had from the disabled community.

You had recommended that the regulations get out, that resources
be assigned, and that a vigorous effort in enfo ent in training and
technical assistance be implemented." What role do you see for an
advisory group kind o{ activity as agencies carry-out your recommen-
dations?

MR. BENNETT. Public advisory group or an agency advisory group?
" COMMISSIONER-DESIGNATE RAMIREZ. An advisory gyoup to the
agencies on an agency-by-agency basis.

MR. BENNETT. Certaifily, formalizing the input that the agencies get
from disabled groups is important. It is also true, I'm afraid, that
setting up advisory groups and managing them takes significant
resources and a lot of time fromithe agency, so to be perfectly honest I
think it is a trade-off, given the scarcity of resources, whether you
want to commit it in that way when you can achieve a similar result
through a variety of less formal mechanisms, simply instructing the
staff to develop relations with the community, as was done fairly well
at HEW, as you point out. It is a lot simpler and it doesn’t require a
large commitment of resources. )

We looked into establishing a formal advisory group at the Office
for Civil Rights in HEW at one time and found out that it y@pld cost
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us something like three staff persons at least and that there are many
complicated regulations to which you must adhere in order to get such
a thing underway. It would take about a year just to have the first
meeting. ; 7

COMMISSIONER-DESIGNATE ‘RAMIREZ. Thank you. I sympathize
with the fact that it takes three people just to get the charter for the
advisory group. Thank ypu very much.

COMMISSIONER SALTZMAN. Dr. Flemming?

CHAIRMAN- FLEMMING. Ms. Milk, first of all, I want to express
appreciation for the overview that you provided us. I agree with
Commissioner Saltzman that it was both informative and inspiring.

I think I have down here your summary of your point of view on a
couple of issues in which I am intereped. You do believe that the Civil
Rights Act of 1964 should be nded to include the handicapped.
You feel that we could move forward much more effectively if that
action were taken, and you also believe that there should be legislative
action that would ensure private right of action. Am I correct?

Ms. MiLK. Absolutely. We have a number of cases dealing with
private right that have come down on both sides of the issue. In fact, in
504 we have the Camenisch case in Texas where it was understood by
the court that if the person waited until he exhausted his administrative
remedy through HEW he would have lost his job a long time before
HEW ever 4cted.

In dealing with 503, OFCCP recently filed an amicus brief in a case
in New York stating that, considering their resources, they couldn’t
possibly provide administrative relief in any timely fashion, or perhaps
in any fashion at all. :

In addition to that, there a couple of other considerations. One is

certainly the fact that the disabled person is no party to an
administrative process. In fact, this is purely a contractual discussion
between the government and those people to whom it issues grants or
funds. It is very humiliating, in effect, to have been acted upon and
that your only remedy, according to the opinion in the case that went
against private right, was to push for better administrative action by
the government. . '
. In addition, it forces administrative agencies into the problems that
EEOC has had in the past. They must investigate every single case to
the fullest, knowing that in fact the administrative agency is the court
of last resort.

We are very much limited in our ability to develop case law and
precedent without being able to go to court. So, therefore, we are in a

situation whereby the remedy is limited, the réspurces of those people ,

who are the 6nly people who can afford the remedy are limited, and,
therefore, the rights to justice are limited.
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T also think thatsthere is a very important moral question here about
whether or not somebody is in fact handicapped in law if they can
never go to court for themselves.

So, for this reason, I believe that it is very important that we deal
legislatively rather than administratively in order to increase disabled
rights.

CHAIRMAN FLEMMING. Thank you very much. ‘

Mr. Benn@q, what is the status of your office now as a result of the -
creation of thé*iagpartment of Education? Is your office still in the

. Department of Hedlth and Human Services?

MR. BENNETT. Well, confused would be the quick answer. The real
answer, though, is that both the Education Department and the Health
and Human Services Department now have offices for civil rights.
They both have section 504 responsibilities. I am in HHS. N

CHAIRMAN FLEMMING. I see. But they both have 504 responsibili-
ties? .

MR. BENNETT. Yes, sir.

CHAIRMAN FLEMMING. Both offices.

MR. BENNETT. Yes. ’

CHAIRMAN FLEMMING. And then, as I gather, in addition to that,
the Department of Justice has now been given some additional
coordinating responsibility as far as 504 is concerned.

MR. BENNETT. The Executive Order 11914 gave HEW the
coordinating authority. That Executive order technically is still in

_effect. The decision, however, has been made to move it to Justice and

another Executive order superseding that one will be sought. ‘

CHAIRMAN FLEMMING. In fact, it hasn’t been moved yet, but it is
about to be moved. Is that it? ' : A

MR. BENNETT. Yes.

CHAIRMAN FLEMMING. You referred to the 29 epartments and
agencies that have an obligation to issue regulations. lng many of the
29 have actually promulgated regulations up to the present time?

MR. BENNETT. I don’t keep a day-to-day tally on this, but it is in the
neighborhood of five.

CHAIRMAN FLEMMING. Five out of the 29.

MR. BENNETT. Final regulations, yes. ‘

CHAIRMAN FLEMMING. Could you supply for the record first the 29
and then second the 5 that have—— :

MR. BENNETT. We can give you a full status report.

[See Exhibit No. 2.]

CHAIRMAN FLEMMING. Are they required, as they submit the
regulations, to file with you also what you referred to as enforcement
strategy, or is that something that is separate and apart from the
regulations? :

I3
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MR. BENNETT. It’is really separate. The Executive order doesn’t

address, or the old one, 11914, didn’t address the enforcement problem
specifically. ,

To answer your first question, no, they do. not typically submit an
enforcement plan to us for review when they submit their regulations
for review. . :

CHAIRMAN FLEMMING. So if that responsibility rests anyplace now,
it would be in the Department of Justice under the Executive order
that is about to be issued. Is that correct?

MR. BENNETT. It could very well be if they write the Executive
order that way. '

CHAIRMAN FLEMMING. But you don’t know whether they are going
to write it—you haven’t seen a draft of the order.

MR. BENNETT. No, I understand Justice is working on it.

CHAIRMAN FLEMMING. I have a request, that the Staff Director

.make sure that we get a copy of that Executive order as soon as it is

issued, because that is a new coordinating responsibility that I wasn’t
aware of when we were discussing the matter with the Assistant
Attorney General.

Comihg over to Federal contract compliance, I think I am clear that
whether you are operating under 11246 or 503 now, or primarily
because you are operating under 503, as you look at affirmative action
plans you do expect to find in those affirmative action plans goals,
timetables, and action plans for achieving those goals and timetables in
the handicapped area as well as in the args of discrimination on the
basis of race and sex. Is that correct?

MR. HOGAN. Yes. The Department of Labor regulations implement-
ing section 503 specifically call for maintaining an affirmative action
program in response to 503. Companies are permitted to integrate that
plan and those commitments with the more familiar Executive order
plan. However, there is to be a separate plan including separate
specific commitments for the handicapped.

CHAIRMAN FLEMMING. What experience are your people who are
conducting these reviews having with employers in relation to the
requirement that they have an affirmative action plan with goals and
timetables for the handicapped?

MR. HOGAN. Perhaps I had better pause and make one thing a little

more clear, and that is the term goals and timetables. .

Goals and timetables, in the sense that we are familiar with, them for
minorities and women—very specific numerical goals to be achieved
within each annual period—are not yet included in the handicapped
program. That relates somewhat to the information we had about
availability figures. In order to set and enforce numerical levels of
achievement, it is going to be necessary to develop some pretty
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reliable availability data that that can be based on and we can hold
contractors to.

Commitments, however, in terms of such things as inviting all
employees to identify themselves as handicapped and to take advan-
tage of the affirmative action requirements—that is part of what has to
be included in the plan, the review of all qualifications that might tend
to be screening out certain handicapped persons from jobs. That
review and a record of the review and the results of the review, the
changes resulting from it, is part of the plan. It is quite a series of
specific affirmative actions that must be taken, but I wanted it to be
clear that it does stop short of specific numerical goals for employing
any particular number of handicapped persons.

CHAIRMAN FLEMMING. I am very much interested in that. What are
your plans for having the program evolve to the point where the
employer is required to set goals and timetablgs in this area just as the
employer is required to set goals and timetables in the area of
discrimination on the basis of race and sex?

MR. HOGAN. Our experience has been that to be able to impose and
enforce numerical goals for minorities and women has been immensely
helpful, has been really quite successful. For that reason and with that
experience, we would very much favor being able to impose numerical
goals and timetables, or to work with contractors to develop goals and
timetables, and we are actively investigating what we would need in
the way of availability data, be it census -data, ‘Bureau of Iabor
Statistics, etc., and the legal ramifications of attemptirig to enforce and
have those goals hold up when challenged. So we are in favor of it.
We are working on it. We don’t have it yet.

CHAIRMAN FLEMMING. Do you have any feel as to the time period
that is involved here in thinking throygh the\ problems that are
connected with establishing or requiring the establishment of goals and
timetables in the handgcapped area? Is this something that we can
expect in 3 months, 6 months, 9 months, a year, what?

MR. HoGAN. I would think we would- have pretty well identified
what the problems are and determined whether and how they can be
overcome, certainly during this calendar year. There is active work
underway by our staff on that problem. ‘

CHAIRMAN FLEMMING. You mentioned legal aspects of it. Do you
foresee or do some of your associates foresee legal problems in this
particular area?

MR. HoGAN. Well, I wouldn’t say that there are specifier problems
already identified. What I was trying to suggest is that the various
types of goals and timetables that have been required—for instance, in
the construction ‘area—have beén very ’%’peciﬁcally'”challenged and,
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fortunately, it went to the Stpreme Court who ruled in oug favor in
the Philadelphia case for construction. . .

I guess what I am saying is that we were able to show in that case
that the statistics supporting the numerical goals for minority construc-
tion workers were, while not 100 percent certain, were pretty solid.
They did relate to the number of minorities who were available for
construction work in the Philadelphia area and it was, therefore,
reasonable to expect contractors to meet these goals.

We will have to have data and statistics sufficiently reliable so that
when we insist that contractors set and ineet such goals, that they will

hold up, and the courts will find that to have been a’ reasonable

requirement, reasonably obtainable through the exercise of good faith
effort. That is really all I was saying.

I think it goes back again to the double problem of the definition of
the various types of handicaps and the availability of data relating to
the number of persons having those handicaps.

CHAIRMAN FLEMMING. All right.

Mr. Boyd, I would really like to have your comments on goals,
timetables as part of affirmative action plans, looking at it from the
point of view of EEOC. I notice that apparently you have done some
work. You used 2 figure of 5.9 percent—I put down here 6.percent—
of the work force have disabilities. You apparently have been doing
some work designed to lay the groundwork for affirmative action
plans. Where does EEOC stand on this at the moment?

MR. Boyp. It i§ important to look closely at the reasons we decided
to require goals and timetables. As we evaluated the progress that has
been made.in affirmative action programs since 1973, we noted that

" architectural barriers were being removed, medical qualification

standards were being revised, and preemployment testing methods
were being changed. But the bottom line remained unsatisfactory. The
total number of handicapped individuals in the Federal work force was
steadily decreasing although, in some instances, the numbers did
increase in certain disability categories.

We concluded that even though agencies were ‘trying hard to
qmooth the way for handicapped individuals, agencies were not
making much of an effort to recruit and hire qualified persons with
disabilities. It was to reverse this trend that we instituted the
requirement that agencies establish goals and timetables for hiring
persons with specified severe disabilities. We are reasserting the
obvious: The purpgse of affirmative action for handicapped individu-
als is to increase representation of handicapped individuals in the work
force. If this is not done, affirmative action fails.

To gauge underrepresentation and set reasonable goals, agencies
need a statistical reference point. On the basis of data from the 1970
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census and several other sources, we determined that approximately
5.95 percent of persons in this country who are work force age and
able to work have one of the severe disabilities we targeted for special
emphasis in FY 1980 affirmative action programs. By contrast, as of
December 31, 1978, persons with these disabilities constituted only
0.79 percent of the Federal work force. /

We developed the targeted disability concept in order to deal with
definitional problems that were preventing any kind of quantitative
approach to affirmative action for handicapped individuals. The
definition provided by the Rehabilitation Act is all inclusive, which is
fine for the purpose of protecting people from discrimination.
However, the legitimacy of affirmative action is questionable when the
beneficiaries include, for example, persons who are believed to be, but
are not, disabled or persons who once weré, but are no longer,
disabled. Both of these types of individuals are covered by the
statutory definition. :

To focus affirmative action on persons with severe disabilities and to .
make it possible to hold agencies accountable, we chose nine
disabilities that traditionally have caused persons to be excluded from
the work force and that can be identified relatively easily for
Tecruitment purposes. Persons with other disabilities still are eligible
for affizmative action and still are covered by nondiscrimination
provisions; however, goals and timetables are required only for
persons with the severe disabilities in the target group.

By limiting the statistical universe in this way, we were able to come
up with a defensible statistical reference point. We don’t say the figure
is precise. We do say it is useful. Virtually nbwhere in the Federal
work force is the representation of persons with targeted disabilities
anywhere near 5.95 percent. Yet, beyond reasonable doubt, at least
5.95 percentof persons able to work and the right age to work have
these disabilities and, in theory at least, could be hired by Federal
agencies. . V

CHAIRMAN FLEMMING. I noted that you said about a third of the
agencies responded with affirmative action plans, including goals and"
timetables. To the extent that you have had the opportunity of
analyzing them and evaluating them, do you have the feeling that
those that have put their minds to it have done a pretty good job of
establishing specific goals and timetables? ™

MR. BoYD. The goals that have been set are impressive. We need to
remember what our starting point really is. As of December 31, 1978,
only 0.79 percent of Federal employees had any of the disabilities we
are now targeting. Even if you are unwilling to accept the validity of
the 5.95 percent figure for representation in the civilian labor force,
representation in the Federal work force is so far below that level that
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agencies have a long way to go beforg they can even consider arguing

- that they cannot set or meet goals because not enough qualified

applicants are available. I am happy to report that agencies have
accepted the challenge and are making very aggressive efforts to

. recruit and hire handicapped individuals.

CHAIRMAN FLEMMING. Well, of course, I react very positively to

your having looked at the bottom line, having noted that there wasn’t
much progress, and deciding that the only way to try to get’at that and
to correct it is through an affirmative action plan.
" Also, I might say that I appreciate very much your making a part of
the recordspf this hearing the comments of Mrs. Norton relative to no
priorities among protected classes. It seems to me that was a very good
statement. - ' .

Mr. McNeil, I was very much interested in your analysis of where
we are on pulling statistics together. I was particularly interested in the °
information that you had on schooling or lack of schooling within the
handicapped population. It seems to me that that is an area to which
we should direct a-great deal of attention because, obviously, unless
we get at that, why, we are going to have continuing problems in the
employment area. It seems to me that was very relevant to the area.’
that we are emphasizing here in this consultation, namely, the

employment area.

VICE CHAIRMAN HORN. Perhaps this came up while I was out of the
room, but I am curious if ejither EEOC or OFCCP filed comments on
Senator Williams of New Jersey’s bill, S. 446, which would broaden
the categories under Title VII in terms qf the handicapped. Are you
familiar with that? Assistant Attdrney General Days mentioned that
this morning. '

MR. Boyp. EEOC did file comments on S. 446.

VICE CHAIRMAN HORN. What is the nature of those comments?

MR. Boyp. EEOC favored strengthening the civil rights of
handicapped individuals.

Vice CHAIRMAN HoRN. Basically supports the legislation, or do you
have some reservations?

MR. Boyp. EEOC expressed no reservations in regard to the civil
rights.of handicapped individuals. However, there was no specific
endorsement of S. 446 as written. A matter of concern was that the bill

did not address reasonable accommodation. Daniel Leach, the Vice

Chairman of EEOC, made a very strong statement in support of civil
rights legislation that would do a better job of protecting the rights of
handicapped individuals.

Vice CHAIRMAN HorN. OFCCP?

Mg. HoGaN. I don’t recognize the bill number. Was that a bill that

would have amended Title VII?
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VICE CHAIRMAN HORN. That is correct.

MR. HoGAN. I know that OFCCP and the Department of Labor
took a position in support of that. Frankly, I am not familiar in
sufficient detail with our position to know if there are any reservations.
I think not. I know that we were generally supportive of that.

VICE CHAIRMAN HORN. I am Just curious generally. Perhaps, Ms.
Milk, is there a fear in the handicapped community of opening up Title
VII or a fear on the part of the governmental community of that and
what that means? We have gone through this with the Commission.
before when we opened up the Civil Rights Act of 1964.

Ms. MiLk. I think there was a fear in Congress among sugporters of
all rights under Title VII that, certainly, unless very clear understapd-
ings were made befor€ that could be considered by the full Congress,
that nongermane amendments would be introduced. It may, be
essential that rather than amending Title Vﬁ',’l that we find some other
legislative vehicle for accomplishing the same aims, because there was
no clear understanding that nongermane amendments would not be
raised if irbfact Title VII was opened. : '

Certainly, it was not my understanding that disabled i)eople wanted .
to infringe upon anybody’s rights already established in an effort to.
improve the legislative picture for handicapped people. Our first
choice was amending Title VII for the fact that this is the Civil Rights
Act, and that alone has certain symbolic value. But I understand there
were problems in Congress. There was a feeling that certain Senators
or Congressmen would just love to get their hands on Title VII.

VICE CHAIRMAN HORN. So then the question is, and I take it that is
what we have mostly been exploring, is if you really cannot open up
Title VII for the fear of all these other amendments that haye nothipg
to do with the handicapped being brought in to possibly cripple other
portions of Title VII, what is it the executive branch can do to assure
enforcement in this area without having to change the law? Do you
feel this has$ been sufficiently explored from your standpoint?

Ms. MiLk. No. I don’t think that in terms of cleaning up, if you will,
certain provisions of the Rehabilitation Act, that we have really
explored that as a possibility if in fact Title VII cannot be amended.

- Title VII deals with some of the things which would make it easy,
but the Rehabilitation Act amendments—95-602, for exz?:nple—grant
attorneys’ fees, but don't clearly say you have a right to hire a lawyer
and go to court.

One section, in trying to provide that right'to go to ceurt, was tied
to Title VI and, therefore, we ended up with the Trageser decision
which, if anything, took away protection for employment rights under
section 504 where they existed previously.. - ‘
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We can cite endlessly a very, very heartening debate” between
Senator Bayh and Senator Cranston in discussing the Rehabilitation
Act Amendments when they said, *Does this provide the right-to go
to court?”’ .

“Yes, it does.” - .

But I think courts are increasingly saying to us, “It doesn’t matter
what they said on the floor; w%: matters is.what they said in the law.”
And until they say it very cléirly in the law, we are going to have
these problems. . ‘

I think it matters less to disabled people, frankly, how we do it than
the fact that legislatively we clear up some of these problems. ‘

VIcE CHAIRMAN HORN. It is an interesting observation. I suspect'it
depends on what couft you are talking about, because some courts also
say; “It doesn’t matter what they didn’t say-on the floor; we will®
interpret- what ‘they might have said if they had thought about it.”

COMMISSIONER SALTZMAN. Mrs. Ruckelshaus. . P

COMMISSIONER-DESIGNATE RUCKELSHAUS. Did I make this up or
did you say that 95 percent of ‘the handicapped hired by the
government didn’t need any kind of accommodation made in their
work? N

Ms. MiLk. That was a study done by the Office of Selective
Placement. That is true. Again, [ think we constantly look at this in

~terms of technology and in terms of what you would need to do the
job if you were disabled, as opposed to how handicapped people have
managed to accommodate themselves without needing any kind of
formal accommodation. . S :

For myself, I only ‘have limited use of one arm, and as a journalist
they were afraid to let me graduate because they said, “My God, she’ll
never be able to type.” In,fact, I type very well in the tradition .of all
journalists. It is not really in journalist tradition to be: able to type
perfectly well with 10 fingers, but I type very well with one hand and
I do not have what is now available on the market, which is a one-

. handed typewriter. Perhaps I would have if I were starting out now, -
but I never thought about it and I do perfectly fine without one. ' '

I think a lot of the time that it is more a question of accommodation
in the sense of letting somebody do a job the way they want to, the
way they are capable, even if it isn’t the way anybody else has
previously done it, and even if it makes you personally uncomfortable
to watch, and that is part of the problem that we end up with. Though
in sonte cases accommodation is necessary, in many it has not been
“Tequired at all. | : )

COMM!SSIONER-DESIGNATE RUCKELSHAUS. You wouldn’t have any
kind of figure like that for the private'sector employment.
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Ms. MILK.-I don’t think so. For one thing, handicapped people have
been hesitant to ask for accommodation. Before the 1973 act, and I
think even after it, the idea is if you have to ask for something, you
become a less desirable employee. So, therefore, a lot of times there
are ways to make life easier for handicapped people, but they in fadt
never ask forit.

So it is difficult to tell. We always hear the stories of the very
expensive accommodations. Again, we never know who designed
them. The first story to come out concerning the Rehabilitation Act,
section 503, was the story of a bank in Chicago which had installed
what they called a wheelchair door for $35,000. In fact, we discovered =
that it was two bronze doors with electric eyes and several modifica-
tions to the lobby of the bank which had a lot more to do with how the
bank thought a bank ought to look than how you need to get through a
door for a handicapped person. So I think it is very hard to talk about N
cost without saying, “Who designed it? Who needed it? And did they
Just feel like doing it that way?” . ’ "

COMMISSIONER-DESIGNATE RUCKELSHAUS. I think that statistic is
very-interesting and probably a good one toget around a little, because
it demonstrates exactly what your point was in your testimony, that it
isn’t necessary to make a big deal out of accommodation. It is
necessary to be flexible and sensitive, but it isn’t necessary'to have a
big testing public relations program.

Ms. MiLk. Sensitivity may be the greatest accommodation of all.

COMMISSIONER-DESIGNATE RUCKELSHAUS. Do you-have any expe-
rience that would indicate that a government agency or a private
sector corporation that has hired handicapped people continues to hire
because it is a positive experience for them?

Ms. Mik. I don’t know if it is a posifive experience or being a
Federal contractor is a positive experience; therefore, they continue to
do it for that reason. ‘ :

COMMISSIONER-DESIGNATE RUCKELSHAUS. Well, because that ini-
tial stereotype is defeated, that something unusual is needed to hire »
handicapped. ' N .

Ms. MILK. Those are. the Kinds of tl;\ingsl frankly, we very rarely - .
hear about. We only hear about it when it-doesn’t work. But I can give
you one example, and thit was of an-engine company that, on the -
assembly line, in order to do what they call work enhancement, had .
created - a program wherg_everybody not only -operated one little
section of a machine, but}ey operaté"d a whole operation and they
tesfed the machine themsofves. Therefore, it was decided that since
you have 1o test the machine visually, nobody blind could ever do the
Jjob. Somebody decided to try it and they in fact invented a device so
that you can test your machine by sound, and now everybody on the
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line uses that device. They found it worked better. Now they can’t get
anybgpdy to test their machine by sight. ‘

So we occasionally get into circumstances like that. It is unusual to
hear about those. Those are the kinds of accommodations where
people say, “Buf that guy was ext;aordina:y. He was a superstar. That
isn’t true of all those other sick people who we couldn’t possibly
accommodate.” So it is hard to put your finger on what works.

COMMISSIONER-DESIGNATE RUCKELSHAUS. Do you find that the
category of learning disabled is customarily included in the stereotype
of handicapped? And are you aware of any examples in which
sensitivity to learning disabled is used in preemployment testing?

Ms. MiLK. I am sorry to say that I don’t know about any good cases.
I do%now that advocates for learning disability have had to fight just -
to get included in the definition to make them available for rehabilita-
tion. Only a month ago, I attended a meeting with the Commissioner
of RSA. For the first time they were trying. to make clear to those
people in States who fund rehabilitation that these people are covered
under the definition. So this makes it very difficult.

In addition, it is difficult because it is a hidden disability, It is very,
very misunderstood. Let me give you an example. People-who are
blind cah almost routinely use tape recorders. People who have a
learning disability that makes it difficult for them to write have a much
harder time getting permission to use tape recorders to transmit
information for themselves bacause they say, “You're not blind. You
can see. We don't understand why you can’t do it that way.” It is more

. becausei’ of a tremendous lack of understanding. This hasn’t even

gotten through to those people who teach learning-disabled children.
They still call them the puzzle children. N
So I think for employers this is an incredible problem. We got a call

*on our hotline one day about an employee and they tell me—this is the

personnel director from the corporate office—about a facility problem.
“We have a terrible time with this person. He has dysldx\ia.” I say,
“Yes, what's the problem?” “The person can never catch a plane. It's
because he has dyslexia.” I say, “I understand what dyslexia is. I don’t
understand what that has to do with catching planes.”

Well, the person had done enormous research, but obviously still
believed that dyslexia was such an awe-inspiring disability that if the
person never caught a plane, refused to wear business suits, and
preferred a knapsack to a briefcase, none of which we were able to
assure them had anything to do with dyslexia—but the word alone was
so difficult to spell, that they were sO spellbound over that alone, that
they never even did normal personnel processing. If a person ¢ 't
carry a briefcase, is that job required? And if it is, then why dob’vf\zu

sit down and talk to that person about it? So in the case of learning
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disability, we are still dealing with incredible myth and misunderstand-
ing.

COMMISSIONER-DESIGNATE RUCKELSHAUS. Thank you very much.
Mr. Hogan, what are the two greatest problems that your contractors
cite in trying to meet the new affirmative actipn guidelines for hiring
handicapped and promoting them? : _

MR. HOGAN. Well, one that is frequently heard—and I think Leslie
Milk has accurately characterized it as something which, if not an
absolute myth, is very much oversold—is questions of cost of
accessibility and accommodation. I think it is largely a—— '

COMMISSIONER-DESIGNATE RUCKELSHAUS. Are these before-the-
fact'kind of objections? ) .

MR. HoGAN. So I think cost is one of them. The other perhaps is a
very firm holding on to concepts -of maintaining very high medical
standards. It is very much similar to requirements that many
companies held with great pride some yedys ago that, “We only hire.
high school graduates”; totally nonjob r%ted, came on with some-
thing of the flavor of corporate pride oftenfound in sort of family-run
companies. Here, there is a prejudice against the disabled that I think
has to be overcome that we encounter quite frequently.

COMMISSIONER-DESIGNATE RUCKELSHAUS. That second objection
seems clearly irrational, and the first one sounds as though it might be
in light of what Ms. Milk—which is that there really doesn’t have to be
a substantive accommodation made most of the time. e

Are those objections made before any kind of accommodation has
been made or are they after? I wonder if your first objection is really
demonstrable or whether it is a fear, too? '

MR. HoGaN. It is very largely a myth that is usually encountered
before tHe fact rather than being shown by a company that its efforts
have been very expensive. Quite often, being at the state that we are in
of companies just coming up to a level of awareness, our reviewers are
finding companies rather unfamiliar with these requirements. The
affirmative action program they have may have been rather recently
pulled together and there jsn’t necessarily the degree of awareness and
sensitivity that there must be. g

So quite often they are talking about concern about accommoda-
tions that they might have to make when they begin more aggressively
Tecruiting, when they begin including in their sources of employees
organizations which could refer to them qualified handicapped
persons. So some of their hesitation in getting aggressive about
affirmative action for the handicapped relates to this whole realm of
myth. So it is anticipated problems rather than experienced problems,
and that is part of the message that our reviewers are ask&} to bring to
companies. As our own reviewers get more experienced, they can
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begin to provide firsthand experience and anecdotes, as Leslie Milk
can, on many of these areas, and that is quite persuasive sqnetimes.

COMMISSIONER-DESIGNATE RUCKELSHAUS. Yes, I expect that is
going to happen because I am sure you are seeing a lot of programs
that were hastily pulled together and represent maybe an affirmative
action program to come rather than in place. "

MR. HOGAN. Yes. I am afraid that is the stage that we are at.

COMMISSIONER-DESIGNATE RUCKELSHAUS. Okay.

COMMISSIONER SALTZMAN. | afn going to ask you to——

COMMISSIONER-DESIGNATE RUCKELSHAUS. Wrap it up.

COMMISSIONER SALTZMAN. If you can ask quickly another question.
We are falling way behind again.

COMMISSIONER-DESIGNATE RUCKELSHAUS. One question to Mr.
Boyd. Did your questionnaire go to—where?—in the departments and
agencies? To the EEO office in those departments? ‘

MR. Boyp. Do you mean EEOC’s affirmative action instructions to
Federal agencies? . ]

COMMISSIONER-DESIGNATE RUCKELSHAUS. The questionnaire that
you sent out—didn’t you send out a questionnaire? You have gotten a
response, a one-third response? N

MR. BoyD. It was not a questionnaire. We issued instructions to
Federal agencies concerning submission of affirmative action program
plans. :

[See Exhibit No. 6.}« . ¢

<MR. Boyp. The rate of satisfactory response, as of yesterday, was
one in three. . ' N

The instructions were sent to the head of each covered Federal
agency, to the Director of Equal Employment Opportunity at agency
headquarters, and to the Selective Placement Coordinator at agenCy
headquarters. . ) : )

[See Exhibit No. 7.] .

Mg, Boyb. We did this to be sure the instructions would reach the
responsible officials, no matter how the agency had structured its
program or what type of reorganization might be taking place. '

The agencies that have not responded to our instructions are not
ignoring us. They are working on their plans and attempting to solve
related problems. We must bear in mind that EEOC is requiring
Federal agencies to make extensive changes in all of their affirmative
action programs, not only those for handicapped individuals but also
those for minorities and women. Federal agencies are responding
simultaneously to two sets of affirmative action instructions from
EEOC: one set for handicapped individuals and one set for minorities
and women. There is a lot of activity in both areas. Many agencies
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simply do not have the resources to address all of their equal
employment opportunity mandates at once.

I want to emphasize that very few agencies have indicated
unwillingness to cooperate. It is true that only one-third of the covered
agencies have responded satisfactorily, even though the deadline
passed 2 months ago; however, the agencies that are not in full
compliance now ar¢ making every effort to comply and will, I believe,
comply as soon as they can.

COMMISSIONER-DESIGNATE RUCKELSHAUS. Okay.

COMMISSIONER SALTZMAN. Thank you. Dr. Berry? _ ‘

COMMISSIONER-DESIGNATE BERRY. Yes. I have a number of
questions and I will ask them as quickly as possible. A

First of all, Ms. Milk, in your paper you say that sometimes people
say they are protecting the handicapped when they are actually
prejudiced against themi}-{ow-do you tell theWgifference?

Ms. MiLk. I think it i very hard to tell the difference. One way is,
without even considering'it, they assume that somebody, bﬁgj on his
or her disability rather than his or her individual condition, could not

0 a job because they would constitute a hazard to themselves. That is
the first thing. If you are in the interview, without evén discussing job-
related questions, they say, “We know that you as an epileptic cannot
do this,” that is one way.

COMMISSIONER-DESIGNATE BERRY. Second, on Title VII and the
amendment issue. It seems like everytime someone suggests amending
a civil rights statute to include some other group, there are objections
about opening up the statute, whether it is Title IX on athletics or
whether it is the Voting Rights Act and language-minority groups and
the like. Instead of dismissing out of hand the notion of amending Title
VII for fear of opening it up, why not form some kind of coalition with
the groups that are already in it to try to make sure that they stay in it
at the same time that the handicapped are included?

Ms. MjLk. That is what we are trying to do. There were several
meetings last spring with the Leadership Conference on Civil Rights. 1
thinthe question is whether or not all protected groups are well
enough represented in Congress right now so that they can be assured
that the foes don’t outnumber the friends of any kind of civil rights
legislation, and that is something we all have to work on together.

COMMISSIONER-DESIGNATE BERRY. Third, on private action. Unlike
other civil rights groups where there has been a lot of private action,
but groups have complained abg#t having to spend money or the time
or asked why doesn’t the government pay more attention to our issue,
you, as some other witnesses we have heard, make a strong brief for
more private action in 503 and the like. Is it because you expect the
government to pay-the lawyers who will be involved in the suits or
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because handicapped people have more money than other civil rights
people? '

Ms. MILK. I think it is because if there are attorneys’ fees for
prevailing parties, we hope the discriminators will have to pay the
bills.

C OMMISSIONER-DESIGNATE BERRY. Thank you. In your paper you
make what I think is a complaint about the 1980 censug. You say that
the definitions are both too limited—you know the point that I am
referring to?

Ms. MILK. Yes, I do.

COMMISSIONER-DESIGNATE BERRY. —and too broad to provide
much usable data. My understanding is that Mr. McNeil had some
responsibility for these definitions. Was the Census Bureau aware of
complaints, at least of those who work with disabled people, about this
problem?

Ms. MILk. That is why there is this development for the 1982
followup questionnaire because it was generally agreed, I think, that in
the general census there is one _question, I believe, or two questions the
way Mr. McNeil described it, and there is no way we can get useful-
enough data to make a case for worker availability numbers based on
that. I believe Mr. McNeil’s office agreed and that is why the 1982
questionnaire was designed.

COMMISSIONER-DESIGNATE BERRY. So you agreed, Mr. McNeil,
that it was unsatisfactory.

MR. McNEIL. Well, I hate to use the term “unsatisfactory,” but the
proposed survey was in fact a response to a very great demand that we
felt we couldn’t answer through the regular census.’

COMMISSIONER-DESIGNATE BERRY. Mr. Hogan, you described
some debarment efforts, but you vaguely alluded to them as being in
the pipeline and that they related to cases involving minorities and
women, and then you talked about a number of—or at least two cases
in which there had been payments made for discrimination against
handicapped. Could you be clearer? Have there been any actual
debarments or fund cutoffs from contractors instigated and concluded
. by OFCC or not? -

MR. HoGAN. Theré have been in excess of 20 debarments concluded
by OFCCP. The point I wanted to make was that these were cases
arising under the law that protects minorities and women. There have
not been as yet debarments of contractors either for discrimination
against the handicapped or for failure to pursue affirmative action.

However, there are about 20 cases in ‘the administrative hearing
process, which is the process that arrives at debarment, so there should
be perhaps before the end of this year a number of final actions,
hopefully, if the Department of Labor prevails in the hearing,
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debarments of contractors who refuse to meet their obligations to the
handicapped.

CQMMISSIONER-DE§IGNATE BERRY. We had a witness this morning
from AT&T who talked about their affirmative action plan and ticked
off a number of items. I did not notice in the list the evaluatior of
administrators to see to it that they were carrying out plan objectives.
Does OFCC require that? Would there be an advantage to requiring
it? I mean for administrators in the company; I don’t mean'administra-
tors at OFCC.

MR. HOGAN. There is not a specific requirement in our regulations

presently that supervisors be Jjudged, among other things, for their
actions or failure to act with regard to the handicapped. That would

be an optional item that certainly would be well for companies to

consider, and it may be well for us to consider adding to the
requirement. .t :

COMMISSIONER-DESIGNATE BERRY. Do you think it would be a
good idea? -

MR. HOGAN. I think so. I think it has been somewhat of a help with
regard to minorities and women. :

COMMISSIONER-DESIGNATE BERRY. Thank you.

Mr. Boyd, you alluded to some problems with putting the selective
placement program in EEO offices, if I recall correctly. You said that
on'the one hand—I think you were the one who said that—some
people thought it was a good idea, some people thought it was a bad
idea, some people worried about ijt. Was the worry because there was
fear that the groups that are already in EEO might ask for some of the
selective placement slots or—what was the problem, and do you think
itis a good idea or not?

MR. BoyD. What is moving to the EEO office is not so much the
selective placement function as responsibility for monitoring affirma-
tive action. Employment of handicapped individuals involves person-
nel functions in unique ways. For example, accurate job aﬁa]ysis and
equitable classification of modified position descriptions are vital parts
of reasonable accommodation in many instances. Success depends
upon personnel functions that could not easily be carried out in an
EEO office. Even if brogram leadership is transferred to the EEO
office, it is stjll necessary for the personnel office to mwyovide extensive
support services and maintafan effective selective placement pro-
gram. o

COMMISSIONER-DESIGNATE BERRY. Oh. :

MR. BoyD. I think it is time that program leadership be transferred
to EEO offices, just as it is time that handicapped individuals be

brought into the civil rights movement.
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COMMISSIONER-DESIGNATE BERRY. And the people who cor}nplain
about it, why are they complaining? ‘

MR. BoyD. Advocates for handicapped individuals fear that pro-
grams for their constituency will get short shrift in EEO offices
because there is more emphasis on programs for minorities and
women. What we are finding is not so much conscious intent to slight
persons with disabilities as force of habit, which leads EEO staffs to
address the interests of their traditional constituencies first and
consider the newest protected class only after plans and programs for
other groups are underway. .

The current freeze on Federal hiring only makes matters worsc. It is
difficult or impossible to increase staff resources,” so competition ‘for
the few_slots'that are available redoubles. Also, if only a few people
are to be hired, disagreement about priorities among protected classes
is intensified. The issue is bogus but recurrent. EEO offices are
accustomed to advocating employment of minorities and women,,but
sometimes find it difficult to recognize the rights of persons with
disabilities. p

But, with the freeze on employment in Federal agencies, there is
only so much hiring that an agency is going to be doing. Now, who do
they hire? And I think this is one of the issues that has come up and
there has been concern on the parts of ghme that, you know, one
program is going to get short shift by the other program.

COMMISSIONER-DESIGNATE BERRY. Once the freeze is lifted, as all
freezes are eventually lifted, what should be done about the problem
that has been cited by some of the testimony of not having disabled
individuals in jobs in the Federal Government, especially dealing with
the problems of the disabled? There was one witness who cited as fact
that in one of the major departments none of the people who were at
the top as senior civil service or SES were actually from the disabled
community and that that seems to be a problem in many agencies. Do
you have any suggestions as to how that can be dealt with?

MR. Boyp. Our focus now is on bringing disabled individuals into
the work force. The focus may change in years to come.

Dispersion studies show that as a group handicapped individuals
now in the Federal work force have jobs very comparable to those
held by their nondisabled peers. The .very highest level jobs are an
exception, but handicapped individuals as a group have fared very
well. When you look at specific disability categories, however, the
similarities begin to disappear. Persons with certain types of disabilities
tend to be concentrated in low-level positions.
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As for high-level positipns, there are not many handicapped
individuals in these jobs. EEOC certainly supports affirmative recruit-
ment to bring qualified persons with disabilities into the applicant
pools for senior-level positions and positions in the senior executive

. "
service.

Handicappéd‘individuals are not included in the Federal equal ’

opportunity  recruitment program (FEORP), largely because it is
presently impossible to develop for handicapped individuals the kinds
of data that are .required. Basic FEORP. principles and methods,
however, can be adapted and applied in programs for handicapped
individuals. EEOC has instructed Federal agencies to develop special
recruitment programs that are parallel to FEORP and that will
increase the number of Jhandicapped individuals in the applicant pools
from which vacancies at all levels are filled. . ,

Although we are not emphasizing dispersion. at this time, we are
asking agencies to analyze and report to us’the dispersion in the work
force of persons with specified severe disabilities. In the future we
exgéct to pay more attention to such matters as internal promotion of
handicapped employees and equitable representation of persons with
disabilities at all levels, in all types of jobs, and in all organizational and
geographic components of each agency. ’

COMMISSIONER-DESIGNATE BERRY. Thank you.

COMMISSIONER- SALTZMAN. Thank you. I would like tg express our
real appreciation for your contributions and participation this after-
noon. Really, I think you added great deal to our understanding.
Thank you again. ) :

I will ask the next panel, the State panel, all to come forward, please.

{
State Panel

COMMISSIONER SALTZMAN. [ apologize for keeping time on our
speakers, but the Commissioners caused us to lose a little more time. I
apologize for that. I will try and get us back on schedule.

"I will introduce our first representative on the State panel. JoAnn A.
Lewis serves as director of the California Department——

CHAIRMAN FLEMMING. May I ask the consultation to come to
order, please. Conversations outside.

COMMISSIONER SALTZMAN. Yes. If there are to be conversations,
please take care of them outside. v

Ms. Lewis serves as director of the California Department of Fair
Employment and Housing. That department is the civil rights agency
responsible for enforcing antidiscrimination Jaws, The department
investigates complaints of discrimination in employment, housing,
public accommodations, or services based ori physical and mental
disabilities. . .

Ms. Lewis, I will let you know when you have 5 minutes remaining.
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STATEMENT OF JOANN A. LEWIS, DIRECTOR, CALIFORNIA
DEPARTMENT OF FAIR EMPLOYMENT AND HOUSING, SAN
FRANCISCO - R C ‘

Ms. LEwis. Thank you very much. . '

I just want to begin: by indicating that in California our departﬁﬁnt
covers all employers of five or-more. We"do not have authority Yo
handle physically handicappgd'in‘ the housing area. Our authority is
limited to employment. N PR T
- [See Exhibit No. 8.] - ‘ f .

Ms. LEwES. Qur agency has been ‘organized since 1959 and
physically handicapped was, added to"'out}laws.jﬁn‘ 1974. We interpret
physically handicapped to mean the impairment of sight, hearing, or
speech; or impairment of physical ability because of amputation or loss
of functional coordinétipn,, or any other health irhpairment ‘which

requires special education or relatéd services. We do have some °

exceptions to the physically handicapped, aithough we construe as
liberally as possible our interpretation: We do not, handle drug and "
alcohol abuse cases, mental disability, or _‘w’hat: our commission
characterizes as voluntary disabilities, such as obesity. We are
currently reevaluating that because we have had a touple of examples
where obesity was perceived as a handicap, so we are reevaluating ar:1d
making recommendations to the commission on Whether obesity
should be included. ‘ .

In our enforcement of physically handicapped cases, we find an
interesting profile that is somewhat at vari with our regular
employment cases. We find that the growﬁ who files charges of
discrimination based on physical handicaps are predominantly male—
about 71 percent—they are Caucasian—about 66 percent—and that,
-the two major areas of complaint tend to be refusal to hire—about 42
percent—or for dismissal—an additional 41 percent.

We find that we are able to resolve physically handicapped cases
much more satisfactorily than we do our regular employment cases.
We have a higher satisfactory adjustment rate, some 21 percent as
opposed to 16 percent for regular employment cases. ‘

I was interested to determine whether there was any difference in
the geographic distribution of physically handicapped cases in Califor-
nia. It compares favorably with all of our cases, and, that is, most of
the complaints come from southern California, Which is understand-
able because that is where most of the population is. But about 65
percent of all physical handicap cases come from southern California.

Within California we have roughly 7,600 employment cases that we
handle each year. Physically handicapped cases are 6 percent of that,
~ about 475, and probably will top the 500-plus mark this year. Those
figures are 1979 figures. That makes them about, as I said, 6 percent of
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our workload and they are all individua! charges. The law in
California requires that we resolve these complaints within- | year, and
what we’ call our turnaround time cuirently -is between 9 and 11
months. We are hopeful that by January of 1981 we will have moved
that to about a 6-month turnaround.-In other words, from the time the
complaint is filed with us to the time we reach an adjustment or
complete our investigatian, it will be ro-&ghlyﬁnonths.

It is interesting because in California there has been a }eccntnchange
in our law and also in the administration of the FEP agency. Since
then we have been fairly aggressive in enforcing the laws in California
‘and the commission has handed down 13 precedent decisions. Of those
13 dectsions, 6 were in the area of physically handicapped. Most of
them—I guess three out of the six—had to do with back problems.

There is a general prohibition against employing s"?imeone who does - -
not have a “normal” back, arid Qur commission has been very clear

that in physically handicapped cases, individuals must be judged on an
individual basis and, therefore, three of these decisions have dealt with
various bick problems. o »

~ The other cases—Ilet’s see, one had to do with a high blood pressure
case. Essentially, the employer asserted that a person with high blood
pressure should not be in a position of stress and the commission
disagreed and was able to demonstrate that the stress did not affect the
-blood pressure and the person was able to function satisfactorily.

The other was against a sheriff’s department, having to do with a
hearing loss, and the sheriff’s department’s assertion that a person with
a hearing loss endangered the safety of themselves and others because
they would'be unable to hear a whispered command. The commission
indicated that persons with normal hearing might also miss a
whispered command and instructed them to reestablish, reevaluate the
standard. X , .

The other was against the city of Modesto, having to do with a
future risk to the employer because of this person’s health problems.
The individual had diabetes and heart problems and they were very
concerned that if this man—he was an engineer for the city—if he

were employed and continued to work, the city might incur a -

considerable liability should his health fail. .

I think that we are beginning to develop some case law on how
physically handicapped cases, or how individuals who have disabili-
ties, must be evaluated as they apply for employment and for
continued employment, ’

We are a little bit, I guess, derelict in that the State of California has
Just issued its first set of employment regulations in March of this year
which define what physically handicapped is considered to be in
California and how employers are expected to respond to disabilities.

v
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The agency alsofas responsibility for contract compliance, similar
to what OFCCP has for the Federal Government. We have not yet
begun our enforcement efforts in this area, so I have no information or
any real educated guesses as to what we may run into when we begin
‘to evaluate affirmative action plans for the handicapped.

In California the State employees are covefed by the State personnel
board and they have a special unit for developing afﬁrmati/ve action
plans within State government. Our agency does not handle the
discrimination complaints for State employees. We do, as T mentioned
before, have responsibility for local governments and for private”
employers. About ‘the only exceptions to our law are religious, ~
nonprofit employers. ) s

COMMISSIONER SALTZMAN. Thank you, Ms. Lewis.

Thomas J. Peloso, Jr; has been chief deputy director of the
Michigan Department of Civil Rights since 1976. He has been with the
department since 1956 and has serv7eji in the capacity of acting director
of the agency in 1970, 1972, and 1975. ~ ’

Mr. Peloso is actively involved” with the National Association of
Human Rights Workers, having ’gserved as vice president of the
midwest region, and is also a life member of the Natiopal Association
for the Advancement of Colored People.

Thomas J. Peloso, Jr. ™ .

-

-

STATEMENT OF THOMAS J. PELOSO, JR., CHIEF DEPUTY
DIRECTOR, MICHIGAN DEPARTMENT OF CIVIL RIGHTS,
DETROIT '

MR. PELOso. Thank you. Commissioners and people attending the
consultation, we have two laws in, Michigan that the department of
civil rights has the responsibility for enforcing. I guess you could call it
separate but equal.

We have the Elliott-Larsen Civil Rights Act and the Michigan
Handicappers Act. This is the erlitlement given the act by the
Michigan Legislature. ! ’

These acts are administered, however, under the same rules of
organization, practice, and procedure developed for the commission
and implemented by the commission. ‘

These rules provide for court remedy as well as for administrative
remedy. A person who has been discriminated against, whether it be,a
handicapped person or a person because of race or sex, may avail
themselves of an appeal to the circuit Courts in the State Where their
case would be tried de novo .

Michigan civil rights enforcement power is derived from the State
constitution and from Public Acts 453 and 220 of 1976. These were
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both effective on March 31, 1977, and there are subsequent amend-
ments. .

The comprehensive Elliott-Larsen ' Civil Rights Act broadened
jurisdiction in the areas of employment, education, housing, public
accommodations, and public service to include several new protected .
classes. These would be age, sex, marital status, height, ,weiglht, and
arrest record. _ ' o

Protection for the handicapped, however, presented some unique .
problems that could be better served by separate legislation, according
to the beliefs of the legislature. The separate legislation that offered
protection for the handicapped in parallel areas is Public Act No. 220,
Michigan Handicapper§ Civil Rights Act. This act specifically
prohibits discrimination because Jf a handicap unrelated to the ability
to perform a specific Jjob or benefit from a public accommodation or
place of residence. It prohibits educatichal institutions from promoting
or fostering physical or mental stereotypes in curriculum development,
textbooks, and trainin’g or learning materials. It_ encourages, but does

‘' not requite, affirmative action, permitting adoption with commission

approval of plans to eliminate present effects of past discriminatory

* practices or to assure equal opportunity to the handicapped. B

. The act prohibits eliciting information concerning the handicapped

unrelated to jbb performance. The State’s attorney general, howevér,

has recently negated a departmental policy which made it unlawful to
induire about the handicap or the use of an adaptive device or aids. He -

held that such information was necessary for provision of reasonable

accommodation. ' -

Public Act 220 incorporates a clause making employers responsible Ce
for accommodating an employee or applicant unless such accommoda-

" tion would impose undue hardship. In some cases a simple adaptive
device or aid may equip the handicapper for job performance. In many
"cases no such aid is even required. There is little gase law, however, to
esfablish reasonable accommodation and an even skimpier history of

+ voluntary accommodationfor handicappers by employers. \

Need for new investigative training for staff was inherent with

enactment of the Handicappers Civil Rights Act. Special investigative

® tools are employed. The claimant must compléte an information sheet

~ identifying the handicap and the ‘agency or physician certifying the
handicap—this is provided in the law itself—indicating reasonable \
accommodation the respondent could make to employ +the handicap-
per and, also, must sign medical release forms for obtaining necessary
records. . o

Investigators who rarely possess medical knowledge or exp?:rt—ise
must rely on outside experts for Jjudging the severity or the restrictions
of a physical or mental condition. If respondent’s and claimant’s
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" physicians disagree on limitations imposed by the handicap, a third
neutra} physician is employed, with the third opinion receting the-
weight and resolving the complaint. .
Another investigative tool is a job or task analysis. For this, the .
investigator must visit the jobsite, observe and often even perform the :
work, question other workers, and sometimes confer with unions
having knowledge in the actual job requirements. In addition to this,
the investigator in many cases must contact handicap organizations to
E get expert advice on the ability of a particular person to do a.particular
job. . ° X . ' : ‘ .
Although Public Act 220 requires handling of complaints on a case-
by-case basis, there are similarities in the cases resolved to date. All
have involved defensive arguments of ‘respondents who maintain they
cannot hire handicappers because they could incur future liabilities or
" injuries. Further, they-argue, a dramatic jncrease in liability for
workers’ compensation imposes an undue hardship. The commission
rejected the possible future injury defense, interpreting the law to . @
4 mean current ability to perform. The workers’ compensation liability
presents an admitted conflict with protection from discrimination for
the handicapped. The issue was subject for heated debate by the
legislature during the evolvement’of the act. Arguments of the possible
burden it could place on respondents were overridden by the passage*
of the bill. ) ‘ o, ot
. The commission has ruled consistently.that handicapped applicants
protected by the act must be considered for specific jobs. This results
from an automobile industry practice of placing applfcanfs in broad
\)ob classifications. Limitations determined following required physjcal
examinations then were applied to all jobs within the classification. In
these, cases, the commission has determined that determination of the
physical requirements of specific jobs must be meshed with the abilities - -
wOf.the claimant and p3111 future applicants. ) o
Since 1977 the department has received over 1,500 handicapper
complaints. From our records we know these complaints, physical and
mental, mow rank third in’the total number filed. Race and sex lead.
‘Between two-thirds and three-quarters of these claimants are whité
. males. Approximately,95 percent of all complaints are in the area of ’
employment and most involve failure to hife or unfair dismissal. -
A hand-tabylated survey shows the most frequently cited handicap s
is back trouble, followed by complaints of discrimination due to vision,
* -epilepsy, and”heart. problenis. Over 1,100 of these cases have been
closed. About 40 percent of these resulted in beneficial resolutions for
~ the handicapped. o
, While the Michigan Civil Rights Department is constitutionally
mandated to érfforce civil rights laws. of the State, the depariment
d N
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coqgperates with other agencies to encourage comprehensive protec- |
tion for handicappers. 'Among these is Michigan’s Bureau of Rehabili- '
tation. This buredu ,works with business to achieve voluntary- job <
placement of handicappers. The bureau also admini rs-a second
injury progrz;m which encourages the hiring of perfons with back,
heart, diabetic, or epileptic conditions. Incentive to "hire is provided "
through limiting liability fQr-an occupational injury or illness to 2
years. Subsequent benefit payments come frorh the s¢cond injury fund ) ’
to which all employers contribute. The civil rights department
encourages qualified claimants to use this program to expedite their
hire by otherwise reluctant employets. Department staff also encour-
age respondents to administer physicals prior to hiring in order to use
the second injury fund more frequently. . . ‘ .
In February, standards of procedures to implément the Governor’s
executive directive, civil rights compliance in State and Federal ,
contracts, were amended to include handicappers. Handicap-has been
defined consistéMlt with the State and Federal regulations and specific
affirmative steps Have been outlined to ensure equal employment
opportunity “and equal opportunity: in" the provision of services,
activities, and programs. Further, a proposed amendment to Public .
-Act 220 would tequire a nondiscrimination clause in all State contracts
and requires special efforts by edygational institutions to recruit
handicapped employees and higher education students. :
The significant portion of this bill would broaden the definition of -
mental handicap, now covering bnly mental retardation, except in
housing, to cover the full range of\mental conditions. The department
has suggested this ‘expansion be Nmited to mental retardation and
mentally restored due to the limited ability of both public and private
~ sectors to determine the present ability to perform. Expansion of the
* definition could impair investigation and resolution of cdﬁ’u’plaints,
although it would benefit persons with a history of mental illness who
syffer employment discrimination. .
Enactment of the Michigan Handicappers Civil Rights Act was -
slow in coming. Inadgquacies and ambiguities continue to surface.. This
is inevitable because ‘this act, more than any other ¢ivil rights
legislation, is designed for the individual. Each case is unique and the
law undergoes continuihg scrutiny and interpretation as each case is
litigated or résolved. But weaknesses notwithstangirig, our experience
with the act has convinced us that handicap discrimination cap be,
dealt with effectively by an established civil rights agency. o
[See "Exhibit No. 9 -for additional statement by Thomas Peloso,
including text of the Michigan statute on handicapped persons.]
COMMISSIONER SALTZMANe Thank you, Mr: Peloso.
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Our next panelist is Commissioner Marilyn E. McClure. She has had
extensive professional experience in social work, primarily in Chicago
and Minneapolis. 2 -

Commyjssioner McClure holds degrees in sociology from McAlister
College And the School of Social Services Administration at the
University of Chicago. Shelis a commissioner of the Minnesota
Depastment of Human Rights. )

Commissioner McClure is active in community and professional
organizations. She has chaired the Minnesota Chicano Federation and
has served on the board of directors of the St. Paul Urban Coalition.
She is first vice chair of the Spanish-Speaking Affairs Council in
Minnesota.

Commissioner McClu;é.

STATEMENT OF MARILYN E. McCLURE, COMMISSIONER,

MINNESOTA DEPARTMENT OF HUMAN RIGHTS, ST. PAUL

Ms. McCLURE. Thank you very much. I am honored to be with you
here today to share some of the enforcement experiences that we have
had in Minngsota relating to employment discrimination of ‘disabled
persons. !

Since early 1973 and prior to enactment of the Federal Reliabilita-
tion Act, the Minnesota Human Rights Act has included prohibitions
against, discrimination on the basis of disability in employment,
housing, educatic?n, public accommodations, and public services. The
law applies to public and private employers who e?nploy at least one
person.

In the first Year that law was effective, the department received 12

, charges of disability discrimination in emplpyment. This represented 3 -

percent of the total employment charges receivéd in 1973. By the end
of 1975, 17 percent of the employment charges filed were allegations
involving disability. In recent years allegations of disability discrimina-
tion have constituted 19 f)prcent of employment charges received by
the department. An allegation of discrimination because of disability
has becOme the third most frequent type of employment charge filed
with the department. = . - o T ’

Discrimination cases in Minnesota for the most'part have dealt with
individuals Who do [not claim to'be handicapped, but whose me igal
history is used by prospective employers to disqualify them from
employment. .

Ms. Leslie Milk of Mainstream, in her testimony earlier today,
observed that until the passage of the Federal Rehabilitation Act of
1973 hangicapped meant visibly handicapped. That was and in some
instances still is the popular conception. However, the Minnesota
Legislature did not choose to support this conception in 1973 when it
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amended the Hyman Rights Act to prohibit discrimination on the basis
of disability. ‘ :

Illnesses commonly perceived to be disabling were also discussed
during legislative debate. It is clear that legislative intent in Minnesota
was to include a variety of handicapping and disabling conditions
within the protection of the law. For this reason, the term *dispbility”
is broadly defined.

Disability is defined in the Minnesota Human Rights Act as\a mental
or physica| condition which constitutes a handicap. Handicapis not
defined, and according to Minnesota law undefined words should be
construed according to their common and approved usage.’ A
dictionary definition of handicap is “something that hampers a person,
a disadvantage, a hindrance.” , .

In addition, the Human Rights Act contains a section which
prescribes that the act should be construed liberally to accomplish its
broad purposes. One purpose of the act is to secure freedom from
employment discrimination against any qualified person. Therefore,
the department has argued that the term “physical handicap” should
be broadly construed to'include all physical conditions which
constitute a disad vantage or hindrance in employment.

Minpesota courts have not yet had the opportunity to consider this
definition of handicap. There are two exceptions in Minnesota law to
the broad prohibition against discrimination because of disability. The
Human Rights Act provides that it is a defense to a complaint brought
under the Human Rights Act that the person bringing the complaint or
action suffers from a disgbility which poses a serious threat to the
health or safety of a disabled person or others. The burden of proving
this defense rests with an employer. ’

The department has argued successfully/fﬁai for an employer to
establish this defense the employer must show that the danger is
present at the time of employment and likely to occur. It is insufficient
for an employer to prove that problems may occur at some time in the
future.

The second exception under the act allows an employer to refuse to
employ an individual because of the person’s disability if the absence of
the disability is a bona fide occupational qualification for the job. The
department has maintained that in order to establish this defense an
employer must prove that only applicants without a ‘particular
disability or disablig conditiongan satisfactorily perform the job.

The department has established policies and positions with respect
to disability discrimination. These positions for the most part remain
untested. Substantive rules and regulations in employment discrimina-
tion have not been promulgated by the department. There is a dearth
of discrimination case law under the Human Rights Act in the area of

-
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disability, but I would like to-share with you the particulars of some of

the cases that have been considered by Minnesota courts. 6/
that

Two district court decisions affirmed the department’s positi
certain medical stancfa'rds imposed by the city of Minneapolis as part of
its employment screening process excluded applicants on the basis of
disability in violation of the Minnesota Human Rights Act.

One case involved the disability of pulmonary tuberculosis and two
individuals, one employee and one applicant of the city of Minneapo-
lis. In the first instance, the applicant began employment with the city
as a clerk-typist. On physical examination, the city’s physician
concluded that she had a lung cavity which might have been caused
by tuberculosis. The city’s medical standards precluded employment
of any ‘person who had had pulmonary tuberculosis,. active or
quiescent. The employee was terminated.

In the second instance, an applicant was denied employment as a
clerk because the city’s physician found tubefcular cavities in his

lungs. The applicant had received chemotherapy, and medical test

results indicated that the applicant was noncontagious and safe for
employment. The city argued that the applicant’s tubercular history
constituted a serious threat to his health and safety and that of others.
The medical test results refuted the city’s argument. .

The city also asserted that its lung and chest medical standards
constituted a bona fide occupational qualification, but this argument
was rejected on two grounds. First, the city failed to show any factual
basis for believing that all or substantially all persons who have lung
cavities indicating that they might have had tuberculosis would b
unable to perform the jobs of clerk and clerk-typist efficiently apd
without threat to themselves or others. The record indicatesthat
persons with such lung cavities may be employed safely~ wing
chemotherapy treatment and test results demonstrating the gffective-
ness of that treatment. :

The city also did not show a factual basis to believe that it'is
impractical or impossible to ascertain 'v«'/h' h individuals with a lung
disability can be safely employed. The )dgqpaftment argued that
individual determinations about employability must be made.

It was demonstrated ‘that such a deteymination can be made by a
doctor knowledgeable about tuberculosis on the basis of laboratory

_tests and length of chemotherapy treatment. A hearing examiner ruled
against the city of Minneapolis. . .

On appeal to district court, the city argued several points. First, the
city sought a bona fide occupational qualification test that would be
limited regarding disability because the range of activities limited by
physical conditions constituting handicaps is much greater than in sex
discrimination cases. But the department argued.that the focus of the
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bona fide occupational qualification exception is not on the range of*
activities to be, limited. It)is, rather, on the negative effects of

. stereotyping intividuals on the basis of physical characteristics

unrelated to ability to perform. .
- Second, the city argued that a business necessity existed not to hll’C
unreasonably high-risk employees. However, the cnty failed to show
that persons with a tubercular history are an unreasonably high l'lSk
that they have a higher turnover rate because of their lung conditions.
Also, the city did not show an absence of an acceptable alternativé

- practice other than barrmg employment of persons with lung condi-

tions.

The medlcal evidence demonstrated that the city could adopt a less
dlscmnmatory medical standard requiring less chemotherapy treat-
ment: Thus, the city failed to meet the three-pronged business
necessity test which provndes that, one, there must be sufficiently
compelling purpose for the policy; two, the gélicy must effectively
carry out that purpose; three, there must be available no acceptable
alternative practices which would better accompllsh the business
purpose advanced.

Third, the city raised the issue.of possible tul‘)%?:ulhr problems
versus present condition. Both the former employee and the applicant
had conditions which had been treated,and controlled, thus causing no
concern for the future.

Fourth, the city urged t‘bat where there is a difference in medical
-opinions, the bona fide occupational qualification standards should be
more flexible than in other areas of discrimination. However, the
record demonstrates that there was no disagreement among médical
experts concerning the pertinent issues in the case. The physician who
testified agreed that the former employee and applicant could both

1 perform safely on the job, that laboratory test results, not the presence
of lung cavities, were significant in establlshmg contagiousness, and

that the city’s standard requiring a year of chemotherapy was not

nec’:essary The district court affirmed the decision of the heanng
exammer

In the other district court decision involving exclusionary medical
standards, the city of Minneapolis denied employment to an individual
because he had a history of a heart attack. The applicant was hired on
a temporary basis pending the outcome of the physical examination
required of<all new employees. The city’s physician testified before a
hearing examiner that the reason the applicant was rejected was tHat
the city’s medical standards classified anyone who had a history of
myocardial infarction as not acceptable.
. The applicant’s personal physician testified that he would have no

limitations in performing a sedentary job, but that there was an
2
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increased risk of another coronary event. The city’s physigian stated
that there was a good probability of another coronary. expert on
cardiovascular disease testified that medical conditions should be
- evaluated in conjunction with specific jobs.

The hearing examiner concluded that the-city had failed to establish
a BFOQ and ruled that the increased risk of another coronary event is
of no consequence, since the applicant’s ability to perform the job at
the time of employment is the proper consideration. The hearing
examiner applied the Weeks test for BFOQ in determining that the city
had not established a BFOQ. The Weeks test comes from the case
Weeks v. Southern Bell Telephone Company

The city appealed to the district court, raising the q estion of
whether the hearing examiner had appropriately adopted the Weeks
test.' The city argued that since disabilities are very often not stable
conditfons, they are differeni™from other protected classes; therefore,
the test for a BFOQ should not just consider present ability to perform
the job, as required 'under Weeks, but should also allow for consider-
" ation ‘of risks of future mcapacmes Such a test would allow an
employer to select an applicant showing indication of bemg abl¥ to
provide employment of a reasonable duration.

The Weeks formula requires the employer to show on a factual basis
that: (1) all, or substantially all, the members of the protected class are
incapable of performing the work; or (2) it is Wmpractical or impossible
to determine, on an individual basis, which persons can and which
cannot perform the job. '

The district covt upheld the heanng examiner’s use of the Weeks
formula. -

COMMISSIONER SALTZMAN. Commissioner McClure,-is the rest of

your testimony all in written form? -
Ms. McCLuURrE! No.

S

" COMMISSIONER SALTZMAN. No? Could you get to that which isn’t,,

and submit that which is typed for the record? It will all be put into the
record. If you would, conclude with the remarks that are not typed
and cannot be submitted, but which you would like to give orally.
Okay? v

Ms. McCLURE. Okay. : L/ . C T .

There is another problem that is pecullar in Mm’nesota having to do
with back abnormalities. That has to do with our Finnish population i in
the northern part of the State. Finns make-up 21. 9 percent of that
populatlon and that is a higher percentage than all other ethnic groups.

They seem to have a greater likelihdod of lower back abnormalities '

and, ai the same time, the taconite and mining industries use an
employment standard that excludes people with back abnormalities on

-




the basis of simply an X-ray. That is the cause of much activity with
our department, both with United States Steel and Boise Cascade. .

To conclude my remarks today, I cannot emphasize [too much] the
importance of including disabled persons @s a protected class under
Title VIE of the 1964 Civil,Rights Act. A lesser standard for the
disAbled than for other protected classes under - Federal law is
unacceptable.

The Minnesota Legislature adopted this position in 1973 Surely
Congress can place disability discrimination on equal footing with race
and sex discrimination. I urge you to use your influence as the
Commission on C)Vl] Rights and as mdnvndual leaders to sS
Congress to accomplish this task. The efforts to ensure that disabled
people have the opportumty to participate fully in the work force have
only just begun. There are _many barriers that have yet to be removed.
Thank you.

[See Exhibit No. 10 for supplemental statement by Marilyn
McClure, including text of Minnesota statute on the handitapped.] -

COMMISSIONER SALTZMAN Thank you. You w111 leave your entire
statement with the staff? - e

Ms. MCCLURE. Yes. '

COMMISSIONER SALTZMAN. Thank you very much.

Ann, Thacher Anderson is general counsel of the New York State
Division of Human Rights and is responsible for all aspects of the
division’s legal work, including public hearings, litjgations, and the
drafting of opin;ions and correspondence. She had 6 years of private
practice’ih. major law firms in Washington and New Ygrk City before
assuming her present position.

Ann Thacher Anderson.

o

STATEMENT OF ANN THACHER ANDERSON, GENERAL,
COUNSEL, NEW YORK STATE DIVISION OF HUMAN
RIGHTS, NEW YORK, W.Y. : # .

Ms. ANDERSON. Thank you. It is a great pleasure to be here with
you. I am going to cut my remarks as short as I can. I am not going to
give you any statistical detail because I believe we submitted statistits
to you in writing earlier this year or last and I don't think so much has
happened that they are out of date.

I will tell you that we have had Junsdlcquce 1974¢ over
discrimination because of disability, a term defined in the statute and
whose definition has been the subject of litigation and leglslatlon
amendment, as I will enlarge upon presently We have 1t in employ-."
ment, we haveé it in places of public accommodatiorf, we haye it in
places of education which are tax exempt and nonsectanan, and we

have lt in housing. -
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[See Exhibit No. 11 for the New York statute on the handicapped.]

MSs. ANDERSON. I am not aware of any major coverage of the statute
which does not cover disability. If you have a particular detail in a
question, I can refer to the law later.

Right after the Human Rights Ldw was amended to entrust this
substantial area of jurisdiction to the division, the division set about
preparing guidelines that would'serve as tools in the interpretation of
the new statute. I can only say that those guidelines are in an almost
constant state of revision as we ourselves learn more aboiit this field
and realize that assumptlons made in 1974 are no longer valid after the
5 or 6 years we have had studying actual cases.

For example, originally it was determined that we should not’
consider ourselves as having jurisdiction over any aspect of alcohol-
ism, over any aspect of drug addiction, or over any aspect of obesity.
All these three positions have now been substantially modified. We are
asserting our jurisdiction over a category that we refer to as
recovering alcoholics; namely, those persons whose drinking problems
do not prevent their performance-in a reasonable manner of the
activities involved in their jobs or occupations. To the same extent,
those workers with a history of drug addiction who are undergoing
treatment and whose addiction is no longer active are regarded by the
division as within its_jurisdiction. Obesity is now seen to be a disability.

I want to focus now on our definition of the term “disability.” It
resembles one spoken of by my confrere from Michigan. We had in the .
-original statute this awkward language. First of all, I should say that

" the definition covered any physical, mental, or medical impairment
resulting from anatomical, physiological, or neurological conditiow .
which prevents the exercise®of a wormal bodily function or i#
demonstrable by medically accepted clinical or laboratory diagnostic
techniques.

. Now, let’s focus on the hard part. There was a proviso and it read as
follows: “Provided, hpwever, that in all provisions of this article

: dealmg with employment, the term shall be timited to physical, mental,
or medical conditions which are unrelated to the ability to engage in
the activities involved in the job.” Right there you have a problem,
because you have a phrase, a set of words, which the courts -of New
York, anyway, have had great difficulty in construing with reference
to spetific jobs and specific people. .

Let me give you my exhijbit A. There was a school bus driver named
Leo Vissa. Leo Vissa had driven the school bus without accident,
without any unfavorable ‘comment related to his job performance, for
some 5 to 10 years. In 1976 I thmk it was, he was told he must submit
to a test. His heanng was tested’ and & was found thar, although his

‘ hearmg testéd out quite appropriately and ‘normally ,up to the pitch

"
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level of 4,000 CPS [cycles per secorid}—I'Il come back to that in a
minute—above 4,000 CPS his hearing acuity fell off.

The school nurse who took this test averaged out his scores at all
levels of pitch and gave him a'flunking grade. I should tell you that
4,000 CPS is that high note on the piano where the ‘piano keyboard
leaves off.

What we had here was an extremel)f high frequency level of hearing
impairment, but below 4,000 no detectable impairment. Nevertheless,
Mr. Vissa was discharged from his school bus driving job and came to
us and filed a complaint. . .

I won’t burden you with the problems we had with medical
witnesses, expert witnesses. It was virtually our first trialyfof a disability
complaint and involved us in forgnsics which, at that point, we were
quite unaccustomed to, but we did succeed in obtaining a finding of
discrimination and a cease and desist order, including a directive that
Mr. Vissa should befrehired, and this was sustained on appeal by the
State human rights appeal board. (Our first level of appeal is an
administrative appeal board.)

Then the school district took it into court and the appellate division,
“third department, unanimously threw it out, telling us that we should”
never have taken jurisdiction over the complaint in the first place.
They then seized upon this definition and its somewhat theoretical
language concerning “unrelated to the ability to, etc., etc.,” and they
said that any hearing impairment is obviously—they kept refdrring to
«things like “‘common sense”—is obviously related to the a ility to
drive a bus.

Then they reached aréund for what would be a disability that
wouldn’t be related to the ability to drive a school bus, and they said,
“Well, maybe an impairment of the hand or an impairment of thg sense
of smell.” They then threw it out 6n that basis.

Because of the safety issues very clearly present in a question of ’
employment of a school bus driver, there was a lot of “scaredy-cat” -
among my staff as to whether we should dppeal. But the cOmmissioner
wanted to appeal and I wanted to appeal, and I decided I would take
the thing myself to the court of appeals and just see if we could get it
turned around.

We went into it in great detail. We argued that it was ridiculous to
apply a purely theoretical test because that became like a conclusive
presumption against the complainant’s ability to perform. We argued
504 regulations. We argued every trick in the book I could think of.
Nevertheless, the thing was affirmed and we were judged by the .
highest court of the State to be without jurisdiction over substantial
categories of disability cases. '




We wer,:t to the léigslature, confronted them with these deci?n‘ons
i and said, “Let’s revise the statute.” Twenty-four hours of talking with
various legislators worked a very nice change. We now have a
definition of disability with a proviso which is worded specifically in
terms of the complainant and in terms of'the job or occupation sought.

What has happened since then, however, is that the courts in

- gsubsequent cases have inserted dicta to the effect that this new

definition should not be applied to cases still pending in the division.
However, the sponsors of the original legislation have now put
forward a bill, which we hope will be enacted this session, which
would specifically make the new definition applicable to cases in house
as of April 1, 1980. Ttis should save most of our caseload.

Meanwhile, I just have to tell you one more thing before I conclude
my. remarks. Quite out of sight of the employment field, thé education
jurisdiction provided us'with a very interesting case. I won’t give you
the names of the parties because there is a problem of privacy and a
reldtionship that is to continue, but a brilliant psychiatrist, psycholo-
gist—clinical psychologist, I think is really the term—applied to a
psychoanalytic institution in the city of New York trying to become a
mempber of, their research training program which offers extensive
work in psychoanalysis..She had a history of Parkinson’s disease, but
her physician said that she has been in complete remission since 1974.
Nevertheless, she was turned down. ) '

She filed a complaint. Much complicated shenanigans in litigation.
But the complaint culminated in a finding of discrimination and a
directiop that she be ordered admitted to this institution forthwith.
Then there was litigation .in the appeal board and in the appellate
division. The appellate division, in a long opinion, conclusively
sustained us with a great deal of very helpful discussion.

The complainant has now been admitted and is, I hope, in the

preliminary steps of developing a training analysis relationship with an
analyst at the institution. We continue to keep a rather anxious eye on
the situation in the hope that a really viable relationship can develop
between the-complainant and the respondent.

This concludes my remarks.-

COMMISSIONER SALTZMAN. Thank you, Ms. Anderson. *:

I would like to express the appreciation of the Commission to each
of you for participating, for taking time out from yoyr busy schedules
to provide us with this important information. Thank you very much.
Dr. Berry. . '

COMMISSIONER-DESIGNATE BERRY. 1 just have one question, I
think, for everyone who is here. Since you described some quite
remarkable legislation in your own States, which seems, on the face of
it at least; sufficient to deal with the employment problem, and since

v
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also, unlike the situation with diserimination on the basis of race, for
example, where before there was Federal law on the books, many of
the States didn’t have much in the way of legislation—I think you
would agree with that—do you think——
. Ms. ANDERSON. No, no. Wait a minute.

CoMMISSIONER-DESIGNATE BERRY. I don’t mean your States, but I
am saying States in general.

Ms. ANDERSON. Okay.

COMMISSIONER-DESIGNATE BERRY. In the areas where you shad -
racial segregation, for example, there were notlaws saying that racial

-segregation should be ended, and so Federal law was in part initiated
to try to get some moyement in that part of the country. I think you
would agree with that.

Ms.- ANDERSON. Right.

CoMMISSIONER-DESIGNATE BERRY. If that is the case and if you
have these remarkable pieces of legislation in your four States already,
what do we need to do in the Fedéfal Government b&yond applaud
you and say, “Pursue the legislation you have there and coninue’to
enforce it"? Is there some need for some Federal enforcement or
legislation and why, given what you already have on the books and
what you have described? '

Ms. Lewis, would you—I would like each of you to comment
briefly on that. . .
~ Ms. LEwis. Well, I would certainly say there is need for Federal
legislation and, as was mentioned earlier this morning, there is a bill

1
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that is going through that our State has supported, certainly the

concept, and in fact that piece of legislation. I think that without
Federal legislation there are many employers who would not be
touched by the State legislation and, therefore, it is very 1mportant that
all employees have the protection of these laws.

CoMMISSIONER-DESIGNATE BERRY. So yours is not broad enough.

Ms. LEwIS. No. We have no coverage for instance, over Federal
. employees in our State.

CoMMISSIONER-DESIGNATE BERRY. Go ahead. b 2

MR. PELOSO. I am in agreement that there should be Federal
legislation. I think that Title VII should be amended to include
protection for the handicapped. I think that the fact that many States
still do not have protective laws is evidence enough that there should
be legislation on the national level to cover this important area.

CoMMISSIONER-DESIGNATE BERRY. So you think it is needed for
other States,.not for your State.

MR. PELoso. Well, one of the p#ems that every State has -and
every jurisdiction has is the lack of resources. If you add them all
together, they don’t amount to enough to cover the problem, and I
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don’t look upon additional legislation that would grant additional
authority and resources to the Federal agency to conduct protectlons
for the handicapped as being unreasonable. I think, if anything, "it is
neededr to supplement whatever has been done locally, at the State and
r local level. .

COMMISSIONER-DESIGNATE BERRY. Just to sharpen the point before
you respond, because I am very much interested in this issue, do you
think that in your States, at least, Federal law and more Federal
enforcement is required because you don’t have the available resources
and the Federal Government will have the resources to. lmplement it?
Is that the issue, or is it just a matter of coverage, as Ms. Lewis said, or
is it mixed, or what is the argument for morg Federal enforcement?

Ms. McCLURE. I would K€ to say that if I file a charge in my
departmént on the basis of my national origin or my sex, I could file a
charge alleging discrimination under the State law and I can also file
one .with EEOC alleging discrimination under the Federal law. It
seems to me that not to include the disabled tgeats them as a second-
class protected class. t /

CoMMISSIODNER-DESIGNATE BERRY. Ms. Anderson?

MSs. ANDERSON. Also, let’s face it, there is a mind set clear across the
country that until the Feds get invélved, it is not for real—most
unfortunately, because I think that disserves our Federal system,.
where the local goVernment and the State government really ought-to
be seeri as having broad areas of concurrent jurisdiction with the
Federal Government. Nevertheless, until you get that presence, that
Federal presence, in any area, it is not so visible. People don’t think
yéu are for real. . .

COMMISSIONER-DESIGNATE ‘BERRY. I understand. _

COMMISSIONER SALTZMAN. Commissioner Ruiz? ~

COMMISSIONER Ruiz. I have no questions. '

CoMMISSIONER SALTZM4N. Dr. Horn.

VICE CHAJRMAN HORN. I take it that in each of your State laws,
governmental institutions are included the sdme as private sector
institutions. Am I correct in that assumption? -

Ms. LEws. Yes. v .

. VIcE CHAIRMAN HORN. No differentiation? ‘

’ Ms. ANDERSON. I have to make one slight modification to that. Yes,
with respect to employment and housing and places of public
accommodation; but with respect to our education statute, the courts
ruled somehow that public schools don’t come urigler it with respect to
admission to education programs.

VIGE CHAIRMAN, HORN. This is K through 12, or higher education,
- also?
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MSs. ANDERSON. It isany public—}hey ruled with c:espect to public
education generally. Our statute speaks in t#rms of tax exempt and
nonsectarian, and the courts figured, well, if it is tax exempt and
nonsectarian—they saw the public school as so obviously not tax
exempt and nonsecfarian that they saw it completely excluded from
the definition. . -

VICE CHAIRMAN 'HORN. In &ther words in New York tax- exempt
nonsectarian institutions are excluded. '

Ms. ANDERSON. Are excluded.

VICE CHAIRMAN HORN. But you have a unique situation, as [ recall,
where the University of the State of New York, which has existed
from Revolutionary times, encompasses both private and public school
accreditation, etc. Is that the reason for the decision?

Ms. ANDERSON. You know what I really think it is, is th!‘ wai the
law came im-a sort of back-door fashion and has never been ally
look&d at and polished up.

Anyway, the courts came to what I think is a somewhat extraordi-

‘mary iterpretation and everybody is 11vmg with it. But I had to tell

you; that is the difference.

VICE CHAIRMAN HoORN. Let mé ask” you, Ms. Anderson—I am
intrigued by the obesity definition and the changes being made in that.
As you know, police depattments have standards .of performances—
where officers get heyond a certain weight, they are relieved of their
duyies and they have to pass certain tests, etc., etc. Have you had any
0aseés such as police cases arise where it gets down to can you pesform
the job or can’t you, regardless of weight?

Ms. ANDERSON. I don't know of any specific case. \Probably I will
think of one 3 minutes after I leave the room, but at the moment I am
going to speak theoretically only. I don’t know of a case, but I imagine

,our approach would simply be, can the person who technéally does

not meet"the weight maximum or whatever, can tliey do the running
and jumpirg and saving people from burning bu1ld§1gs or whatever
the job involves? Can it be done? It secems to me that necessarily is the,
test. It is an individual one related to the specific job agd t8 the specific

L‘Q?p'fﬁmants ' v
ICE CHAIRMAN HORN. | take it, of the four States represented
here, New York is the only one that is experimenting in the deﬁnmon
of alcoholism, drugs, and obesity. Am I wrong on that? s

Ms. McCLURE. ‘Minnesota has a decision on the hearing.examiner
level that, in fact, says alcoholism can be likened to diseases like
diabetes and heart conditions, and it is a disability within the meaning
of the Minnesota’hearing examiner.

VICE CHAIRMAN HORN. A lot of people are arguing alcohohsm 1sa.

disease.- As I understand the New York definition, -though; it is av
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restricted definition of alcoholism, and I take it you are implying that
the Minnesota definition is a broader definition.

If States are to be social laboratories, as Justice Brandeis once said,
and New York, California, Minnesota, and Michigan really are among
the moré progressive States in America for a century, I just wonder
where we are heading because the Federal Government might catch
up with you some day and that is wHat I want to get on the record.

[Laughter.] -

Ms. ANDERSON. The Federal Government dld catch up wnth us. In
" fact, they pushed us into "this because the Attomey General, of the
United States wrote an opinion defining disability or handlcapped—-l
forget the precise term—as including alcoholism. ) _

VICE CHAIRMAN HORN. Well, I would like to get a dialogue here on -
Minnesota and Néw York as to the degree—how do we define this?
We agree this i§ an immensely difficult area. I would like to first héar
,over here as tO how you feel you can reconcile the New York
approach, the more restricted Minnesota approach, in terms of public
policy, say, if you got to a Federal policy in this area.

Ms. ANDERSON. As best I can, the restriction on the definition, it
really isn’t'a restriction on the definition except in the employment
context where you have that proviso, the proviso that the term shall be
limited to disabilitieS which do not prevent the complainant from
performing in a reasonable manner the activities involved in the job or
occupation. That is where your restrietion comes in with respect to
alcohol.

I am happy to report that we have had very few complaints |
involving alcohol. They have been primarily in the employment area
and it has involved that restriction. As to the actively drinking
dlcoholic who wants equal access to a restaurant, that case has it yet
come to us, and I can see that it would have borne a certain amount of
embarrassment, but we would have to take the complaint and
investigate whether the' complainant was in fact admissible to the
restaurant. There is always, I think, in any effort in these matters a rule
of reason. !

VICE CHAIRMAN HORN. Yes, Mr. Peloso did you have a comment

j== on this alcoholism definition?

MR. PELOSO. Well, the définition of physncal handicap in Michigan

. ‘covers anything. There ls~5xothmg that is €xcluded in Michigan law.
And we have had——

VICE CHAIRMAN HORN. Have'you had cases in this area?

MR. PELOSO. Wes, we have had cases of peoplg\who are alcoholics
or had been alcoholics being rejected from jobs.

VICE CHAIRMAN HoRN. And I take it the end_result was as long as
he could perform the job, regardless of the alcoholism, then he should
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not be excluded or that is a discriminatory act. Was that your end
result?’ '

MR. PeLOSsO. That is correct. That is the attitude that the
- commission has taken in Michigan, the person’s ability to do the job. If
he is impaired from doing the job because of the alcoholism and he
can 't do the job, then he wouldn’t be protected.

Ms. MCCLURE. Excuse me. I have a quote hérgrfrom the hearmg
examiner on that case you might be interested in. He said, ‘‘Alcoholism .
can be compared to epilepsy and diabetes which, whefi treated, do
constitute a disability, but are not disabling.”

COMMISSIONER SALTZMAN. Dr. Flemming? :

CHAIRMAN FLEMMING. This is really a followup on Dr. Berry’s
duestion. Most of you\were probably here when we took testimony
earlier today about 504,\and there has been some reference to 504 in
your testimony and the?regulations issued under 504, Admittedly, very
little has been done. Out oK 29 agencies that should have issued
regulations under 504, 5 have ddne so.

But I would like just a brief comment from each one of you as to
what your reaction is to the regulations that have been issued yp to the
present time under 504 and whether you feel they are going to be
helpful o you in the carrying forward of youtr program or whether °
they are going to work the other way.

Ms. Lewis?

Ms. LEwis. Yes. I would like to say that the regulations under 504
have been very helpful to us in California and, in fact, as we develpped
our own employment regulations and just issued t}fgm in March, the
commission, used a lot of the information in the 504 regulations to
make them compatible. So, yes, they have been very helpful to us. In
fact, they were the only guldelmes we had for a long time. '

MR. PELOSO. We are not totally self-sufﬁcnent and we do read with
regularity the Federal Register. When agencies publish guidelines, we

 pay very particular attention to those guidelines. If we can use them in

our own jurisdiction proﬁtably, we don’t hesitate to adOpt all or part
of them., '

CHAIRMAN FLEMMING. Ms. McClure?

Ms. McCLURE. That is the case in Minnesota. We have used them as
guidelines to guide our own practice as we investigate cases and alsg
draw on them for our arguments in litigation. '

CHAIRMAN FLEMMING. Might I say that as a former president of
Macalester College and a former member of the St. Paul Urban
Coalition, I am delighted to welc%me Ms. McClure as a witness here
today. .

Yes. ..
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Ms. ANDERSON. I would say personhally that I have found the 504

regulations extremely helpful. I don’t believe, however, that our courts

* are yet sufficiently comfortable with the concept of our jurisdiction
,over discrimination based on disability that these guidelines have
emerged into their consciousness. What will really do it, however, is if
legislation is ‘enacted which expands Title VII, the Title VII as we
know it, to cover this sort of discrimination because then what
.happens is that the Federal interpretation becomes the minimum
standard, and that is how we really give it to the courts.

CHAIRMAN FLEMMING. I gather that all of you would favor that
particular action on the part of the Congress, that is, the amendment of
the Civil Rights Act of 1964 to definitely include handicapped:

COMMISSIONER SALTZMAN. Dr. Ramirez? .

COMMISSIONER-DESIGNATE RAMIREZ. I don’t have any :ﬂfw‘-‘o‘”*‘

: . . y (pEi
COMMISSIONER SALFZMAN. Then I can just simply repeat my tRAfik
to all.
/

Constituency and Advocacy

CHAIRMAN FLEMMING. May I ask the members of the next panel to
take their places please.

It is my pleasure to present first Marcia P. Burgdorf who is
codirector of the Developmental Disabilities Law Project at the
University of Maryland in Baltimore. Ms. Burgdorf codirects with her
husband this Developmental Disabilities Law Project. In addition, she
also directs the Legal Advocacy Program of the John F. Kennedy
Institute, Johns Hopkins University, Baltimore. Her work involves
~developing px'o_;ects of flational significance that provide training and
“technical assistance to lawyers and other advocates concerning the

+ rights of handicapped persons. We are delighted to have you with us.

STATEMENT OF MARCIA P. BURGDORF, CODIRECTOR,
DEVELOPMENTAL DISABILITIES LAW PROJECT, UNIVERSITY
OF MARYLAND AT BALTIMORE

Ms. BURGDORF. Thank you very much.

I am really dehghted to be here today to talk with you on what is
one of my favorite subjects, and that is the civil rights movement for
handicapped people. I think ‘it is fair to say that the civil rights
movement for disabled or handicapped individuals, which started in
the early seventies, has made a tremendous amount of progress.
Progress has been made in ensuring an equal opportunity in housing, in
access to community services, but one of the areas that has seen the
least progress is in employment.
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It is fair to say that employment is one of the keys to glvmg
- individuals status in our society. If one doesn’t have a job, one doesn’t

" have véry much respect. At the present, our country, is facing a

recession, and the President is concerned about having 7 or'8 percent
national unemploymeanor the general population«It is not unreason-
able, therefore, to look at some of ‘the statistics that we have heard
today and see that for many years handicapped people have been faced
with 60 or 70 or 80 percent {nemployment: By comparison, these
figures show that handicapped individua are a disenfranchised group
of our population. We are talking here about people who are qualified
to have jobs. We are not talking about people who have no job skills.

- These are people who, in fact, have some kind of ab.lllty, who could

- rbeen a lawyer and advocate in this field for almost 10 years, an

-

hold a job, but for one reason or another are excluded from the job
pool and therefore are being discriminated against.

From my personal experience in representing and working with
disabled people, the number one problem is the attitudinal problem. I
would like to share with you one of my ‘personal ex'perience%l have

one of
the examples I have used’is the blind bus dsiver example. One category
where you can almost categorically say someone must have the ability
to see is to drive a bus or probably todo anythmg in relation to a bus. I
often used this in talks as one of the few Jobs a blind person could not
perform. Recently, someone sent to me an article from the Detroit
newspaper which noted that the number one trainer of bus drivers in
the city of Detroit is a man who does not have sight. He is the most
fantastic ' trainer because he uses his sense of hearing to actually
observe whether the trainee has the driving skills.

I tell that little story to suggest that we all need to be very careful
when we are looking at whether or not disabled people have the
necessary skill. It is so €asy to presume and exclude people on things
that seem obvious to us when, in fact, they can perform the job in spite
of our presumptions. We always have to look at the individual to
consider his or her abilities. We have heard this message from Leslie
Milk today as well as from a variety of other people at the Federal and _
State level. This key question requires an employer to match the
functional requirements-of the specific job to the individual’s ability.
That is the -only way to determine whether or not a person can
perform the job and is qualified. The question can never be whether
they have epilepsy or a history of mental illness or they are in a
wheelchair or they have hearing impairment, obesity, or any of the
other disabilities, but can they do this particular job based on the
individual abilities that they have

We have heard a lot of StatlSthS and examples of stereotypes One
thing I haven’t heard today which I would like to put in the record is
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some statistics about mentally handicapped people. One State that has
a,State human relations law for handicapped persons did exclude this
group, and I think that that is unfortunate. Mentally disabled, mentally
retarded, and mentally ill people should deﬁmtely be given the same
legal protection and the same equal opportunmes as other disabled
persons. “

For example, of every 30° mentally retarded people, 25 of those
individuals are going to be able to lead normal lives. In other words if
they have the proper education and training, these disabled people get
married, have a job, pay taxes, raise their children, and lead normal .
lives. Four .of the remaining five people will probably need some
assistance throughout the course of their lives, but, again, they can get
jobs, be self-supporting, and live what we call a normal life. Only 1 out
. of every 30 retarded people is so disabled that they will need

continuing assistance throughout the course of their life. Therefore,

when we look at the stereotype of mentally disabled or mentally

retarded individuals, it is important that we be very clear that these

people also can be qualified for jobs and should not be exgluded from
" any kind of legislation or civil rights actions on their behalf.

Let me reiterate two ‘of the key points that Leslie Milk and other
participants have discussed. One of the key excuses that we hear about
why disabled people aren’t hired is the cost, the cost of making
buildings and jobs accessible. I think that costs- have clearly been
overestimated. Let me give you am example from something I know
firsthand. I have sat on a 304 committee-at one of the local universities,
which shall remain nameless, and the committee came up with an
estimate of how much it would cost to make this campus accessible to

“handicapped individuals. They came up with an estimate of $6 million.
I looked at this $6 million and I said, “What does this include®™ Almost,
$4 million of the cost included wofk on very sophisticated computer-
ized elevators. This campus had lots of high rise buildings and a very
fancy elevator system. One of the reqyirements 6f accessnblhty is that
the buttons be no more than % feet 2 high, so that someone snttmg ina
wheelchair can reach them. »

The estimate included $4 of the $6 million to Yip“out.all these
computer systems to put in new: elevators, in order to lower the
‘buttons and reprogram the elevators. Nobody ever told th en‘glneers
that all you needed-to do was go to the 16cal dime store, @hy a little
sunction cup with a chain; and attach a stick; then anyone sitting ina
wheelchair wouldsstill functionally reach the top button.

I guess I am just trying to reiterate or underline Ms. Milk’s
comments. Common sense and good information can go a long way to
overcome some of the things that are given phenomenal cost estimates
when, in fact, they really don’t cost much to make accessible.
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In addition, in the employment area, the private sector, there are tax

incentives. A private employer is allowed to have, up to $20,000 tax

credit to make their building accessible. This.is a redl carrot that can be
offered to the private sector. |

The third thing that I wanted to mention that clearly 1mpacts on
employment is transportatjon. If a disabled person can’t get to the

office or he can’t be there at a certain time every day, he is going to .

find it awfully hard to keep a job. I raise the point that transpoertation
and access to transportation goes;hand in hand with being able to-hold
down a job for disabled people. . N

Let me touch very briefly on what I .consider some of the key
employment_problems facifg disabled people. It would be nice if there

was one simple thing to say, “Thls is what we mean when we say’

employment discrimination against handicapped people.” But in fact
there are a variety of kmds of things. Some of them are very direct,
and Ms. Milk related to the fact that it is still not at all unheard of for
employers to say very openly “Sorry, we don’t hire people in
wheelchairs,” or “We don’t hire mentally retarded people.” Discrimi-
nation can also be subtle.

In the preemployment area; there are many concerr'ls because ,

preemployment inquiries and preemployment testing presume a certain
educational level, while 90 percent of our adult handicapped popula-
tion was excluded from the educational system. They were not
allowed to go to school in our country! Therefore, it is difficult for
them to pass written, vocabulary, and other educationally oriented
tests. As recertly as 1973, 2 million handicapped children were out of
school, because their families were told that they were ndf allowed to
come to school. We did not allow many of our disabled citizens to
become educated so that they could compete in the _|ob market:

There are also situations where there are physical barriers to
erfiployment. We represented a woman at oneg/point who was number
1 out of 385 peoble applying for an administrative- executive secretary
position. She was in a wheelchair and, although the employer offered
her the job, she could not take it because there was no accessible
bathroom within a mile of the building where she would have worked.
Eventually, the employer agreed to modify the bathroom. ¢ .

In addition, there are all sorts of medical questions that are asked.
The Commission has heard a lot of testimony about that from the State
level. The general practice, which seems to be .accepted in the courts,
is that the first requirement is to look at the functional job require-
ments and to match these functions to individual’s'skills. Only after the
person has been Hired can the employer then look at the medical
testimony-or the medical evidence about the individual. The medical
information, therefore, cannot be used to deny them the job, but can
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only be used to make appropriate reasonable accommodations. Many .

States have laws on the books now which exclude questions about
mental illness, epileptic geizures, or other kinds of questions relatmg to
labels and not to a persdél ’s ability as illegal. . ! .
The last point in terms of employment discrimination is that many
disabled people who get hired aré denied the-same benefits that other
emplpyees get. Disabled persons are told that they are hired, but they
can’t have access to the group insurance policy because it would be

“too expenswe, or they can’t work overtime because they are ot

eligible for overtime. Some analogy can be drawn to the restrictions’
that held that women were not allowed to lift weights beyond, say, 50
gé?;mds The individual wasn’t allowed to have the opportunity to
show.whether she could or could not handle .it. The same limitations
for disabled people in issues of overtime and fringe benefits should be
viewed as discriminatory.

Because of the time limits, this is a very quick overview. I want to
emphasize that it cont_ams a somewhat simplistic analysis, but I think
these arg some of the key areas that the Commission would want to
look at and make some ahalysis about what are some of the necessary
remedial actions. \) _

I would like to close by giving what I think are the three key
recommendatlons that I would, like to see the Commission make.

The {irst one is to support the amendment of Title VII of the Civyil .
Rights lAct to include handicapped persons. The White- House
Conference for Handicapped People in 1976 very clearly articulated
that disabled people themselves would like to be covered under the
Civil Rights Act. ) .

I also heard some discussion that caused me concern earher I think
we have t8 be careful not to be afraid. I think the coalition of minority
groiips and groups in ous society who have been discriminated against
needs to go together to Congress to make this reality.

The second recommendation’is that if the Commission is going to

-get involved and take a leadership role, which I thin}/is a tremendous

opportunity and an important thing, that you shglild be aware that
there are many -other, resources already out there. We have heard
about State human #elations commissions, etc. Another source of
assistance and advocacy for handicapped people is a group of federally
funded, State-mandated advocacy servites for disabled persons. They
are called the protection apd advocacy systems for developmentally
disabled persons. The Developmental Disabilities Act, Public Law 94—
103, section 113, established the priecnon and advocacy systems.
This Iégislation has been incorporated into Public Law 95 602, which
is the present Rehablhtatlon Act of 1978.
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These P&A' systems are for developmentally disabled persons. Let
me quickly define that. That is a Federal term which essentially means
someone who is handicapped in their developmental years (before
they reach the age of 22), which means that unlike some people who
are hurt later on, they don’t even have the benefit of a normal
devdopmental process. These individuals must lﬁ lmpalred in three or
more of their major Ufe functions.

The protection and advocacy systems are independent dof service-
providing agencies, and they are requited o have the authority to
pursue all legal, admipistrative, and other remedies on behalf of
handicapped people. In the last 2 years, P&As have handled approxi-
mately 50,000 cases. These are not court cases, but cases revolving
around discriminationfincluding some employment situations, educa-
tional discrimination, institutional problems, etc. This would be,an
important resource that the Commission should be aware of. The
P&As have a pretty good track record in almost every one our
States and territories. R Z

" In addition, there are a lot of other resources out there with varying
levels of expertise. If the Commission were going to take a leadership
role in providing training and technical assistance to the Federal
Government and to the private sector, the Commission needs to be the

- coordinator of all tirese various programs that are providing assistance

and advocacy to disabled persons and their fammlles

Let me close by telling you a story. I'recall something that happened
in my household not too long ago.” I have t?-:ree small children so 1
watch a lot of “Sesame Street.” On ““Sesame Street” they have many
disabled children, and they also have a deaf 'woman who teaches sign
language. 1 haye three little girls, two that 7 e 3 and one that is 4, and
they were sitting out in the kitchen one day, domg sign language, and I *
didn’t know whether they were putting me on ar this was real. So I
said, “Shpw me a few things.” So they showed me “same” and
“different.” /

I said, “Now, tell me, girls, do you thm{( Linda, the, deaf woman on
the show, and the little girl who is me ally retarded w1th Down'’s
syndrome and the other child in the whe Ichair, are. they the same or
are they different?” They looked at/me like I was crazy3 and t‘hey said,

**Mother, we are all the same.” Tha/ s what this is all ab0ut

Thank you very much. i

{Applause.] j L

CHAIRMAN FLEMMING. Thank you vefy much. /

Mr. Ronald W. Drach is the-ndtiona employment director for the
Disabled American Veteran@ Hejjoined the group’s professional staff
in 1970 as a national service offiger in [Pittsburgh. In addition to this
work, Mr. Drach serves on the board b dlrectors of many afﬁrmatlve
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action groups, partlcularly the Presndents Committee on HELP
Through Industry, Retralzng and Employment and the *Fairfax
County Manpower, Plannt gf Council. He also consults with the

veterans committee’ of the Interstate Conference of Employment
Security Agencies.
We are very happy to have you with usﬁvir Drach.

?

STATEMENT OF RONALD W. DRACH, NATIONAL .
EMPLOYMENT DIRECTOR, DISABLED AMERICAN VETERANS,
WASHINGTON, D.C.

' MR. DRACH. Thank you very~gnuch, Mr. Chairman. First, I wduld *
like to apologize for being a few sninutes late and perhaps djsrupting
Ms. Burgdorf’s statement. "

I would like to take this opportynity toexpress our apprecnatlon for
having the opportumty to appear before you all today and also to
commend you for.your interest in issues affecting disabled veterans
and handicapped individuals. * ~

As you may know, the Pisabled American Veterans is a congres- 7,
sionally chartered, nonprofit c}rgamzatlon cyrfently comprised of over /¢ .
660,000 members. We have been involvedAn many areas of service to/ ‘
disabled veterans, and perhaps ] the most recent is the whole
arena of affirmative action and amtidiscrimination programs deahng e
with employment. Thus far our organization has been involved .in
assisting disabled veterans in initiating complaints against Federal
contractors under what is commonly referred to as section 407 of the
Veterans Act, in the total number of about 170. : ;o

We havé also been very active in filing complaints agajnst the
Federal Government as an employer, and we have filed approximately
200 complaints on behalf of disabled veéterans against government -
agencies. I would" like to point out, because I believe it is very
significant, that of the 200 complaints filed agdinst Federal agencies, -
about 170 have been filed against the U.S. Postal Service. In our.
opinion the, Postal Service has a very blatant discriminatory policy .
"gamst hiring disabled veterans, and I am sure that it filters down into -
the handicapped community in general.

Mr, Chai , we are in a new decade, a decade in which we hope
to see a new focus of enforcement of existing legislation affectmg the
lives of disabled veterans and handlcapped individuals. Civil rights is
an ideal embraced by, but all too: often denied to, the handlcapped
citizens of this Nation.

Disabled veterans-and handicapped people have made some sngmﬁ-
cant strides in the last decade. T would like to quote from an article in
which Eleanor Holmes Norton, Chair of the Equal Employment
Opportunity Commission, was interviewed, felatqg to a comrhent on
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the 1964 Civil nghts Act. T quote: Phe 1960s*was a perlod of .
lawmbking. The 1970s was a period for law development. The f980s
will be for law apphcatlon

Bearing in mind that she was-referrlng to the Civil Rights Act of
» 1964, we are hopeful that we can skip the decade of law development
and get right into the busmess of law enforcement which we believe
‘ Congress intended it to be. . .
The Rehabilitation Act and the corollary véterans legislation, passed -
in 1973 and 1974, respectively, come approxnmately 10 years after the
Civil Rights Act which, as we all know, extended certain protections
to various disadvantaged. groups in our society. Hopefully, with the
‘help of this Commission, we can bypass that decade of law develop-
ment, as I prev1ousl¥{|dlcated and reall get into the business of law
application.
Mr. Chairman, as Ms,Milk so adequately articulated, the identifica-
¢ tion of hangicapped individuals in this Nation is a very difficult, if not
impossible, task, for many reasons mentioned in"her statement. We .
" believe that we really need the so-called minicensus of 1982 to obtain a
. much better data; base on the handlcapped population.
> The leglslatlon passed in Becember 1974 relating to affirmative
action for disabled “veterans and Vietnam-era veterans tends to avoid
the definition problenx of who is covered by the law. The law spells
out very e hcntly “dlsabled veteran’»—and this is contained in Title
38, U.S. Code, section 2011. The term “disabled veteran” means, “A
person entitled, to. disability compensation under laws administered by
the Veterans Administration for a dlsablhty rated at 30 percent or
* more, oy a person whose dischargg or release from active duty was for
a disability incutfred in or aggravated by military service.” )
In order for a disabled veteran to receive contpensation, ‘e must file
a, claimv w1th the Veterans Administration. The Veterans Administra-
ion then, ‘based on medical evidence and/or a current physical
exammatlon assigns a numerical rating from 10 to 100 percent in

. incréments of 10 percent, thereby the 30 percent usage. ‘So it is very

easy to identify those who are rated.at 30 percent.

The VA keeps statistics on these disabled veterans. As of June 1979
which is the most current data available, the VA reports that more
than 1 million service-connected disabled veterans meet that definition.
An additional 907,000 disabled veterans are receiving other forms of
compensation, but don’t meet the definition of 30 percent; neverthe-
less, they are covered by section 503 of the Rehabilitation Act by
virtue of being in receipt of compensation, thereby meeting at least one

of the three definitions of what CQnStltlltCS a’handicap. "
Another 975,000 veterans are receiving benefits commonly _referred -
to as nonservice-connected pension, which again is for a disability, but ~
v oD P
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not related to military service. They, too, would be covered by section
503 because of the definition of disabled person in section 503. So, in
essence, you have almost 3 million veterans that are covered by one of
the two pieces of leglslatlon by virtue of their receipt of veterans
benefits. . .

Very little other socioeconomic data is known gbout disabled

veterans. The Department of Labor’s Bureau of Labor Statistics flatly .
refuses to kéep data on disabled veterans or handicapped people,g '

relative to thelr unemployment rate in the Nation’s socigty. However,

"in terms of veterans, the White House estimlated in October 1978 that
* the disabled Vietnam-era veteran unemployment rate ,was approxi-

mately 5Q percent. We believe that that estimate is not inflated, and we
believe that it is just as severe for disabled veterans across the board

and maybe even more severe for the Natlons dxsabled people in.
_general. -

The Bureau of Labor Statistics’ publication entitled Employment and

- Earnings Report, dated April 1980, reports that 4.6 million people are,

not in the labor force. By not being in the labor force, they are not
counted as being unemployed. And they do not want a job and the
reasons gw.en were, based on being “ill or disabled.” An additiohal
789,000 are not in the labor force for similar reasons, but are actlvely

. seeking employment now. Yet, because they are ill or disabled,

are not countéd as being unemplqgyed, and no official unemployment_
rate exists for these individuals. Combined, thereare 5.5 million not in
the labor force because of illness or disability. This is approxnmétely 1

_in 10 of the total people identified as not bemg in the labor force for

whatever reason.

Ms. Milk also pointed out that another almost 1 million ldentlﬁable
handlcapped people registered with some 2,400 public emp10yment
service offices nationwide, again, actively seeking employment So we
have almost 7 million people that are idéntified as bemg/ “ill or
disabled” who are in our population who can be helped by meanmgful
employment assistance, by effective implementation and enforcement
of existing legislation prohibiting discrimination, and yef thls ‘adminis-
tration and prior, admmlstratlons at least in the last 8 years that I have
been in Washington, have done very, very little to enf0rce the existing
legislation. , . . pr

Mr. Chairman, regrettably the future does not ook bright As
*“Johnnys come lately,” we fall into the last-hired, fi fﬁred syndrome.
The unemployment rate for April has increased to.0 percerit and is
expected to rise even further during the present rec£Ssion,

With that in mind, I would like Yo point to a survey conducted by
Barnhill-Hayes, which is a managemgnt consulting firm in Milwaukee,
Wisconsin, which dealt with employer attitudes toward affirmative




action. The survey was released April 3, 1979, and according to a news ) ..
release which preceded the actual release of the survey, it was
indicated that:\“HandiCa'pped people, Vietnam veterans and®ispanics
face the least chancg of making significant employment strides during
the next five years, executives of leading corperations indicated in a
national survey released today.” According to that surve_y, some 47
percent of employers believe handicapped people will make the least
significant strides, and another 20 percent saw Vietnam veterans as the ¢
least likely to advance. . . )
I would like, with, your permission, Mr. Chairman, to submit.a copy
of this survey for your record. - T
CHAIRMAN FLEMMING. Without objection, it will be ‘put in the
record at thi§ point. .
- [See Exhibit No. 12 for the survey.]
* MR. DRACH. Thank you very much. .- ‘
I would also like to point out anather study that was funded by"tﬁ'e
. Department of Labor and conductéd by the Human Resources
Research Organization, which is a private consulting firm in Northern
Virginia, and, again with your permission, Mr. Chairman, I would like
to submit a copy of the executive summary of this survey for the
record. .
CHAIRMAN FLEMMING. Without ‘objektion, that will be inserted in
the record at this point. ' e '
[This pyblished report, Executive Summry, Disabled Veterans of the
Vietman Era: Employment Problems and \rograms, is on file at the .
"Commission.]
MR. DRACH. Thank you very mich. ¢ .
s This study was released in Janulyy of 1975\ The study was realliy.
.aimed at assessing the employment néeds and th employment services
received by a relatively small poMulation, disabled Vietnam-era
veterans. The results of the survey came up\ with a range of
unemployment amongst a random sample of dishbled Vietnam-era
veterans who experienced an_unemployment rate of\l6 to 51 percent.
Now, thi§ was in 1975.. The national unemploymen{ rate was
approximately 4.8 percent. So, given the best, the disAblel Vietnam-'» = .
era veteran had a rate almost quadruple that of the natignal population.
Three major characteristics were looked at: the sgveri't” of disability
based on the VA rating schedule, the leve] of education) and race.
What it boiled down to was the white, college-educathd) lesser
disabled veterans had a 16 percent unemployment rate. The\ black,
.o more severely disabled, lesseér educated Vietnam veteran had a 5i
percent unemployment rate. '
- The Vietnam Vetefans Readjustment Assistance Act of,
codified in Title 38, U.S. Code, contains language requiring ce
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Federal contractors to take affirmfative action to employ and advancg
in employment qualified disapled and Vietnam-era veterans. Addition-
ally, it required theie employers to list their/bona fide job openings
with the local employmem security offices r#tlonmde .

It is interesting that since the beginning of Tiscal year 1975, which in
essence was the year they started collecting data in terms of the
numbérs of jobs listed (commonly teferred to as mandatory job listing
openings, or MJL), that employers listed 5.47 million jobs through
fiscal year 1979, Bearing in mind that-the law requires two categories
of people to be helped through® thi& program disabled veterans and
“certain Vietnam-era veterans, despite the fact.that almost five and a
" half mllllon jObS were listed, disabled veterans got 16,000, or three-
tenths of 1] percent of all these jobs in a 4-year period. Vietnam-era
veterans entitled to affirmative-action under this program received
almost- 500,000 jobs, or 8.5 percent of these job openings. Nonveterans,
noncovered applicants got 70 percent of these jobs which Congress
intended to benefit disabled and Vietnam-era veterans.

In conclusxon Mr. Chairman, we know that laws are passed by
elected officials, laws are administered by elécted, and appointed
.officials, and laws are enforced by officials appomted by elected
officials. The whole process, in essence, evolves around people elected
.by the voters. Yet scores of thousands of handicapped people and
disabled veterans are unable to -vote today in Maryland in the
primanies and will ‘be unable to vote in the Presidential elections in

4

November because they cannot get ipto the’ poll They cannot get in
there to pull the lever, bécause of maccessxble buildings, therefore
denymg them a voice in their own destiny as to who the elected
offiagls will be that wilk'fepresent them and that will pass laws
affecting their lives. .

Thank you very much. : /

CHAIRMAN FLEMMING. Thank you very much. - | 4

. Our next panelist is Mr. Paul G. Hearne. Mr” Hearne directs Just

One Break; a job placement program for the handicapped in New
York City. An attorney, Mr. Hearne has long been an adwocate for
civil rights of the handicapped. He has worked as a consultant 'for the
Office for Civil Rights in the former Department of Health, Educa-
tion, and Welfare on section 504 and has written manuals and books on
the labor rights of the handicapped, the most recent one being The
-American Civil Liberty Union Handbook on Employment Rights of the
Handicapped. He has also written statements on 504 for the Legal
Services Corporation. He has received .many awards for his work,,
such as the Henry Viscardi President’'s Award for Outstanding
Achievement .in Human Resources and the Barbara Ann’ Paling
Memorial Award for Services to the Disabled.

}
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We are delighted to have you with us, Mr. Hearne.

- STATEMENT OF PAUL G. HEARNE, DIRECTOR, JUST ONE
BREAK, NEW YORK, N.Y. . '
" MR. HEARNE. Thank you very much, and I appreciate being here.
I wopld like to say that Isam here with a couple of different hats on.
As of en I have done some speaking in this atea, I have a
problem deciding which hat to wear. I am, number one, a disabled
person who has had the experiences that we are all sharing here today.
. I am, number two, an attorney who has attempted in many ways to try
and do some legal'training in the law and to use the law as a tool for
my third haty which I think is an important one, which is to get
disabled people employed, into the mainstream of society.

I think that fy colleague and friend, Marcja Burgdorf, went
through a number of the points of the law which are instrumental in
this area, and I really don’t Wwant to belabor the technical legal points. I
would like to make a couple of points about what I see as the problems
to employment. I would like to tie that into the law a little bit and
show you how\ I think thelaw, is really a tool that can be used to

_prevent thg\%reotyping which is one of the major barriers to
employment,-dnd I would like to make a number of recommendations
to the committee. : >

There are three major myths about employment of handicapped
people. The first Qpe is the myth of cost. As Marcia has mentioned,
and has been mentioned probably before today, reasonable accommo-
dation does not &ost that much. I have been doing training across the
country with employers; and they always ask the question, “What are
we going to do for jfeasonable accommodation when we hire this

~ person?” I say, “Well, has the person come in for a joh interview?” If
the person has, they:have probably made the reasonable accommoda-
tion to get there. They are the best resource to ask about redsonable
accommodation. In many instances, by the time the disabled individual
gets before ‘the employer for a Jjob interview, that reasonable
accommodation has been made. .

~ The 'second barrier to employment is attitudes. Stereotyping of
disabled people is really the key for why the law is there. I always sy
that really all the law does is give you a construct to use as the basis for
common sense, and I will relate a small personal experience to that.

A few weeks ago I was doing a training in Chicago for employers
on 503 and 504, and as part of the training the employers were to sit
down and interview a disabled applicant in a role play and then come
up with whether or not they would, in fact, hire that disabled applicant
for the job. One @ the job positions in that training was the job of an

EEO mandger in that firm, and the individual that they interviewed

" oy
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was in a wheelchair‘, The interview lasted about an hour, and the
employers then sat in a circle and they made a decision, agd one of
them raised his hand and sajgd, “Well, Mr. Hearne, I would have hired
this fellow. He was very qualified for the job. He had, as a matter of
fact, superb’qualifications, was a verbal young man, and was also'very
interested in the firm, which is a quality that I look for. But when we
got down to the last job requirement, which was a travel require-
ment—and travel was a very large requxrement since we, have many
district offices throughout the country—and after the individual left
we realized that the 1nd1v1dual was in a wheelchair and was unable to
travel; they were unable to get on and off the plane; they were unable
‘to get into our local offices. So we decided not to hire the person.”

So I smiled and said, “Well, sir, I'm from New York and we’re in
Chicago. I took a plane here, and I am sure if you had asked that
individual, they would have taken the plane as well and probably
coped with the problem just to get to the job interview.’ .

The point is that although the intention was entirely well-meaning,
the effect was discriminatory. The individual made the decision

. without asking the individual, “Can you do that? Can you perform the
job-related tasks?” That is, in essence, what 503 is all about, asking the
individual as a resource and doing an interview on the facts, on the
merits of whether this person can perform the. job-related tasks.

The third thing is physical barriers. It is the most obvious. I would
say that the key to employment as Marcia mentioned and as we will
do tomorrow, is transportation. It relates back to the cost *factor. It
relates back to the cost factor not in the way that it is usually
interpreted, meaning that it is very. costly to provide accessible mass
transit, but it is very cdstly not to provide actessible mass transit. It is
very costly to a disabled individual who has to pay $40 each way fora .
job interview. They may not get the job and, even if they are placed,
they are going to have to be placed in middle management just to
afford the transportation to and from.

Those physical barriers, such as transportation, as well ‘as architec-
tural barriers at the worksite which can be very easily modified most
of the time, and, if not, there can be job restructuring which will
provide for the roles that that individual can perform in the job, as
opposed to_architectural barriers preventing employment totally—

~ those physical factors can be dealt with, B

One thing that I would like to propose to the Commission as an
argument that can be made, and I think that it is an argument that
holds true, as opposed to looking at the moral issue for a moment—in
many instances when we are dealing with different values, we are
dealing with differegt types of employer attitudes, the one issue that
you can always ma% sense of when you argue is the dollars and cents
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issue. I would like to turn the financial argument around for a moment.
I would like to propose that it is' not more costly to provide the
reasonable accommodations and to provide the mass transit for
disabled people to-allow them to be employed, but that, in fact, it costs
more with the present situation that exists right now.

As Mr. Drach mentioned, billions of dollars are spent on ah annual
basis for supplemental security income, whiclgis/ﬁle primary public
benefits_program which subsidizes at a susten ce level, if you will,
most of the disabled population. Without being guilty of stereotyping
myself for 3 moment, I would like to say that, from my experience, I
see that there are primarily three different types of disabled persons
across the age range. There is, number one, the disabled person who is
not employed, not in school, and on public benefits. That, I would say,
is the largest portion of the disabled population. There is, numbér two,
the disabled person who is a younger person who may be fortunate

enough to be in secondary education and stil} on public benefits. And, -

number three, there is the disabled person that is employed, which is.

probably the smallest -portion of disabled persons in the population.

If these billions of dollars are continually spent to keep these two
portions of the population alive and not spent by Congress or by the
States on access to employment, on transportation, on the real issues
that affect disabled people, it is far more costly, since there is no return
with this money. If this money is turned into vocational rehabilitation

_funds and individuals are placed in jobs, they become taxpayers. So -
that there is a twofold benefit: One, they are taken off the public

assistance rolls; and, two, not only are they functionally employed and

attaining independent lives as well as economic independence, but theyl

are also-paying taxes and broadening the tax base.

®This is, in essence, a reverse of the cost argument, but it is a very
real one indeed. There really is no return for. this money. The support
services that are provided are not provided. primarily for employment
reasons, but are provided for medical reasons, so that many disabled
people may be sustained medically, if you will, and yet maintained at a
level where they are stuck in the home receiving Benefits.

So on the cost level, this is a crucial factor, and I would like to share
with you just one statistic and then move on. In 1974 the three public

v B

benefit programs—public -assistance, which is the State welfare, .

AFDC, and home relief: social security disability insurance, which is
primarily paid to injured workers; and SSI, which, as I ‘mentioned

earlier, ig_the benefit program which goes to most disabled people

unemployed—payments amounted to a total of about $8.3 billion: In
the same year payments to the States for State agegcies that provide
vocational rehabilitation services, which are those support services
which pay for disabled individuals attaining employment, was about
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$500 million, and with that $500 million roughly 150,000 disabled

people were employed. » .

So you are getting a benefit of one-sixteenth of the amount paid for
vocational rehabilitation that is paid for public benefits. So you'can
clearly see that financially, if that were reversed, there would be a vast.
economic benefit to hiring handicapped people—and, I might add, an
economic benefit which would be far less costly than even the most
extravagant of estimates with regard to modifications necessary for
that employment. »

I sort of concur with Marcia’s point that, as an attorney, I tend to
talk too much, so I don’t want to continue too much longer. But I
would like to make three recommendations. . e

Number one, I concur with Leslie Milk’s paper that it is crucial that
the Commission become integrally involved in the handicapped
movement, and it is crucial that they expose the issues. Much of this

" problem is misunderstanding. In order to change the attitudes—it is a

Q
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political issue as well as a legal one—the issues must be exposed to the

public. There is not enough of us right now to do it on a large scale. If _

the Commission becomes invglved in training, becomes involved as an
impetus to exposing this issue, there won’t be instances like the one
that I mentioned earlier. The stereotyping will eventually fade away
and then, to a certain degree, disabled advocates will know who the
enemy is, as opposed to who the uninformed are. The discrimination in
this area is very grave. The\ald stereotype expression that the road to
hell is paved with good intentions is the ‘one that really covers this
area. So that if the Commission becqmes involved, it will give the issue
exposure on a political level, beth before the Federal agencies as well
as the States. It will change those attitudes, and some of these myths
can be addressed on the merits.

Two, of course, Title VII should be amended to include disabled
persons—again, more than for the legal remedies, because there are
many arguments that can be posed as to the efficacy of the legal
remedies, but for the fact that legislatively the issue will finally be
recognized as a valid issue. There have been many, many years ofs
telethons; there have been many, many years of involvement with Yhe
issue on the level of paternalism. If this issue is finally recognized
legislatively on the civil rights level, then it will give us more tools to
do the job that we have to do. ' -

+ And, tiird, I think the Commission can be involved in this issue in

one very specific way, and that is that there should be a push for the.
coordination of administrative remedies in this area. Many attorneys,
no less disabled people, have a misunderstanding about the remedies
that disabled people have in the law. At the administrative level it is
crucial in that, even though there are many reforms necessary at the °
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.Judicial level, most disabled people are poor people. Most’poor people
don’t’ gain access to ‘the courts, because of the lack "of Jegal
representation. Even in the ‘public benefits area, there is still a lack of
access to the courts for many minorities, and for disabled people,
access to administrative remedies exposes the issue on a local issue.
They expose the issue on a one-to-one level. Those individuals can
discuss the issue on the merits, and many of these stereotypes can be
broken down.

I thank you very much. .

. CHAIRMAN FLEMMING. Thank you very much. We appreciate it.
[Applause.] ‘ ' '
CHAIRMAN FLEMMING. Our final panelist is Dr. Frederick T. Spahr.

As the chief executive officer of the American Speech:Language-

* Hearing Association, Dr. Spahr directs a membership organization of

approximately 35,000 speech-language pathologists, audiologists, and |

speech and hearing scientists. The association’s members serve millions |
of disabled children and adults throughout the United States.

Dr. Spabhr, we are delighted to have you with us. '
STATEMENT OF FREDERICK T. SPAHR, CHIEF EXECUTIVE
OFFICER, AMERICAN SPEECH-LANGUAGE-HEARING
ASSOCIATION, ROCKVILLE, MARYLAND

DR. SPAHR. Thank you. .

The focus of my comments will be from the perspective of the
employer and a plea for the provision of technical assist\ance and
education to employers. ‘ .

First of all, it is my belief that, régardless of the laws and regulations
‘promulgated, employment of disabled persons comes about primarily
by the commitment of the corporation or the company, and that
commitment .generally ‘comes about through the chief executive
officer, the executive vice president, and/or the chairman of the board.

I could outline a number of ,ways in which we all here today could

- advocate for the employment of disabled persons, but I would rather
direct my comments to the need of employers for technical assistance.
Many employers simply, in my opinion, do not know how to go about
employing, maintaining, promoting, and accommodating disabled
persons. Employers may seek technical assistdhce from consultants,
and, amazing as it was to me sto learn, some of these civil rights
consultants are established-to help companies circumvent the law and
regulations—‘—not to help them comply and'- not to help them excel in
the employment.of disabled persons. ) .

‘In providing an action plan for assisting employers, seéveral factors
should be taken into agcount. First of all, the employment practices oft
the company need attention.. In t{is area, such matters as -job
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aﬁr\xouncements could be reviewed. What do the application forms
look like? Is there a place on the formi to indicate voluntarily whether
a person is disabled and an indication that disabled persons will receive
speci ponsrderatron for employment? Are the announcements sent to
agencres\where contact can be made awith disabled persons”

A second parameter would be to revrew the employee policies
relative to @ecommodatron of disabled persons for example, sick leave
variances where leave can be given in hours or leave can be advanced
to 1nd1v1dualNho need to see physicians or need rehabilitative
treatment.

By the way, m(}S\t of these recommendations could be established for
all employees, not j}\ gdlsabled employees.

A flexitime program:that would allow people to accommodate their
hours would be beneﬁé{al to disabled persons. These programs, by the
way, do work. Readers for the blind and interpreters for the, deaf
could be employed. Empl fyers might find these resources within their
own staffs. I thipk it would\ e surprising to a lot of companies that, if"
they were to ask how mé;. of their employees could use sign
language, they would find that'a'humber could. )

A third consideration is theip, sical plant accommodations, and
those we need not review today. ag the issues have been discussed in
detail. But, again, the employers he d assistance. They don’t know
other thap what they have read hi regulations. What are the .
parking accommodations, the restroom commodations? Many com-
panies are building new buildings. Are they building them in
conformance, with regulatlons and to be of assistance to_disabled
persons? . -

Services and aids would be a fourth parameter in helping companies
to employ disabled persons. Looking at benefits packages, for example,
are there exclusions in the insura for individuals with disabling
conditions and, if so, why are there such exclusions? It is often the case
that one finds that the msuranac/ company has no idea why certain
exclugions are contained in the package. Or the company may say that
coverage of such conditions is too costly, and one must just keep
pressing ahd preSsing and pressing until the company does something
about arbitrary exclusions for disabled persons. Legal assistance for
individuals who are disabled is also important for employers to
provide. Some cofipanies maintain confidential and voluntary records
systems on employees so that the employer can be of assistance in
providing appropnate health services. ;

Vendors/ate another source in heightening advocacy and employ—
ment for disabled persons. Some employers require that vendors sign a
\c‘ompliance'agreEment as an equal opportunity employer, not only for
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~~—women, ethnic minorities/z/ietnam veterans, but also for disabled
persons.

. .
Companies that conduct many conferences and wprkshops, for

example, can be helped in pr'eparing preregistration forms and other
materials as well as to heighten sensitivity to the needs of the disabled.
- The fifth parameter would be to develop an annex to the employer's

“affirmative action plan which, in some instances, is mandated. This.

affirmative action plan would designate a person responsible for the
practices and policies regarding the employment and promotion of
disabled individuals. This‘is critical because, as we all know,
everybody’s responsibility becomes nobody’s responsibility. The re-
sponsible officer would receive staff input, mandate periodic review of
the plan, communicate thé policies, and receive external and internal
evaluations of the plan. , . ] p K

There -are major obstacles in educating employers and providing
them with technical assistance, and these are mostly what [ call
attitudinal. The first is the definition of disability, which has been
discussed here. Many employers simply do not know the definition of
a handicap or a disabling condition. Instead, they Rave their own idea
of what a disabling condition means.” -

Secondly, there is a need to iriform employers about reasonable
accommodation. Again, I think there is still an attitude that prevails
relative to cost, and it is largely due to misunderstandings about
sections 503 and 504 because initially there was a great deal of
unnecessary panic and by dome very well-educated people, -

Employers’ attitudes dre terribly important to explore relative to the

regulations are considered maxifmal. There is need to urge employers
to go beyond the minimum requifements in assisting disabled persons.

Other employees’ attitudes about, disabling conditions need to be
addressed by the employer. It is amazing to find that stereotypes still
exist relative to the disabled. -

A fifth attitude concerns the difficulty sometimes of the disabled
individual in informing the employer of needs. It is very difficult to
develop assistance and help and aids if the employer doesn’t know
what they are. Fhere are a number of ways that employers go about
ascertaining needs, fand yet, from the employers’ point of view, there is
the feeling that the employer is intruding when asking. The person
-with the disabling condition has the same kind of reticence in bringing
out the need for certain accommodations to be mgde. ‘

There are two points with whichT would like to conclude. First of
all, it must be said that, despite all the plans and technical assistance,
the ‘issue comes down to whether.or not disabled individuals are

employe(d by the company. It doesn’t matter how grandiose are the

< .

laws and regulations. Often we Emd the situation where the minimal
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. affirmative ,action plans and pro edures 'if disabléd persons aren’t
employed, then the program has failed. Second, despite the obstacles, 1
would quote Samuel Johnson when he said that, “Nothing will ever be
attempted if all possible obj&tions must first be overcome.”

CHAIRMAN FLEMMING. Thank you very much, Dr. Spahr.

Commissioner-Designate Ramu‘/z, do you have any questions you
would like to address to this pane]?

COMMISSIONER-DESIGNATE RAMIREZ. Well, | Cl’l_)OyCd the panel’s
comments greatly. Having been an advocate in 6ther areas of civil
rights, I am particularly turned on by your presentations.

In reference to your recommendations on technical assistance, your
recommendations on protection and advocacy strategies, my question
is,"Are there not programs both in RSA and the Department of Labor
shat could be brought together in these practical ways that could do
the proactive kind of technical assistance that would get us away from
simply the adversary consideration? And, if there are, are they not
enough? Are they too bureaucran%? What seems to be the problem'7

Mr. Spahr, we will start with you. :

DR. SPAHR. T am not aware that they are. If they are, apparently
they are not being used. Could they be established within those
agencies? The answer, in my opinion, i yes.

COMMISSIONER-DESIGNATE RAMIREZ. Paul, are you federally sup-
ported in your program? .

MR. HEARNE. JOB is about 90 percent private fundmg I am aware
of some programs with both areas that exist. I would say, tholigh, that,
one, they exist at a level which is probably not sufficient to Yeach an
exposure level that would make much of the change; and, twd, [ don’t
think that they are well coordinated. If they perhaps were done
together, you would see the continuity between rehabilitation training
and employment. That really isn’t done right now. It is done’in sort of
a step-by-step thing that, really, since theydon’t relate well together,
doesn t have much of an effect. .

COMMISSIONER-DESIGNATE RAMIREZ. So, some interagency coop-
eration between DOL alfd Health and Human Services mlght begm to
do it, da you think?

MR. HEARNE. I think it would have a great effect. .

COMMISSIONER-DESIGNATE RAMIREZ. Let me ask Marcia: In terms
of the people who go through rehabilitative training, one, what degree
of $uccess—and I understand our panel is about employment, but I
think that- the questions in my mind are related—what degree of
success lin terms of turning*out employable people does that training
have and how many: of the people who are successfully trained by
rehabnhtatlve services, whatever the criteria, the predetermmed
criteria, arg, actually get jobs? .
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Ms. BURGDORF. Well, in some ways I may not be the best person to
answer that, but let me answer it from an advocacy perspective. .

I feel that most disabled people can get jobs. Unfortunately, Mhat is -
not necessarily related to what their reaction or interaction has been
with the vocational rehabilitation services that have been offered to~
them. Unfortunately, I think most disabled people—if you look at the N
testimony from the State and the Federal White House conferences for .

s

* the handicapped people around the country, the number one issue that

-

[technical assistance to advocafes and disabled people, parents
amilies, and private employers and whatever audience. We/have: } '

~asked on a variety of eccasions to try and get the various Federal ¢

they raised was- employment and they clearly articulated that the
vocational rehabilitation system was not meeting their needs.

Now, there are a variety of reasons for that, one of thein being the
criteria. The criteria do play too much into the old stereotypes and
into the short term, one-shot basis. .

I think tomorrow when you look and hear the testimony on social
services, I think what you are going to find is that in order to provide
services And to advocate for the nedds of handicapped people, you
have to recognizg\that it is not a one-shot deal, that you help them
once and get them placed in a job 4nd then that is it. It is a long term
process, especially when we are trying to fight this uphill battle of the -
history of discrimination. Sp I think my assessment of the key reason b
why vocational rehabilitation services as they are structured are not
workinggis that they are focused on this one-shot criteria (you place
them and that is it) and that is not how we need to provide services to
handicapped people. : i’ .

Let me just say one other thing, and then maybe some .other
panelists want to respond to that. X think it would be terrific to have
some interagency reaction and coordination about providing services -
and enforcement of rights t handicapped individuat€. I am 100. .
percent federally funded. I afn funded .to provide training and’

s

Civil Rights, the Department of Labor—¢and some of these people to
meet together, and we have found from ‘the outside that that has been I
very difficult to do. I say that not at all trying to indicate that there is °
bad faith or poor efforts, because I-think just listening to some of the
people today you can §ee we have some tremendously talented people
in the Federal Government. But for whatever reasons, the inertia is
there, and we need someone like the Civil Righits Commission to kind
of take tha,g leadership role and say, “Come’ on, folks, let’s all get
together, both the private sector and the Federal sector and the State
sector, and try and do an overall strategy on how we are going to
tackle same of these problems.”

agencies—the Bureau of Education for t‘lgﬂfandiqépi‘)ed, the Offide of + -
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CHAIRMAN FLEMMING. Mr. Hearne? - : .

Mr. ]"?@“E Mr. Chairman, I really want to concur with Marcia.
The coordination also provides that sense of continuity that is needed.
You see, right now on all levels there is a sense of a one-shot kind of
thing.

New York State Idohavea statlstlc on the number of clients that
the-vocational rehabilitation agency has. They have about 1.1 million
active cases in New York State, which is about—well, roughly a third
of the number of disabled people in the State @ut of that 1.1 million,
1ast year they placed somewhere around 120,000 And they have a 90-
day followup, which means that if out of that 120,000, 90 days later—
and I don’t have that statistic, but you are seeing that even-if 50
percent hold a job past 90 days of that 120,000, you have 60,000 out of
an approxnmatq} 5 million in the State that are being affécted by the
agency. So it is scratching the surface. '

MR. DRACH. Mr. Chairman?

CHAIRMAN FLEMMING. Yes.

MR. DracH. I would like to respond to both questions, lf I' may.

One, on the area of technical assistance and trainingyI would like to
point out that following the reorganization that OFCCP underwent in
October of 1978 whereby they brought a lot of compliange people in
from othier Federal agencies, it was from October™ 1978 till June of
1979 before they even started any fnhouse training for their new
people on the ha capped veterans program v .

It is kind of iromic. ESA, the Employment Standards Administra-
tion, has responsibility for enforcement of 503. ETA, the Employment
and Training Admnmstratnon has some responsibility in enforcement
of 504. ETA won't talk to ESA. ETA is considering going out wrth an
RFP or an 8A to train ETA people on how to enforce 504. )

[Laughter.]

MR. DRACH. Now, we have read a lot about, ypu know, %he
“beltway bandits” lately and overusage of consultants. There is some’
technical ability in ESA. I have seen it. I have worked with these -
people for the last 5 years. But ETA just won’t sit down and talk with .

S

them. It is_ just completely asinine. They won’t even use. existing - °

intradepartmental resqurces, let alone interdepartmental resources.

In terms of thé rehabilitation, I consider one of the major problems
is the system itself. We are in the numbers game. Vocational
rehabilitation specialists and counselors are r.equnred to report numbers -
of people completing courses‘of training. They are not required | to say
how many were successfully placed in employment as.an end result.

Of the taxpayers’ dollars, the most recent data from the Veterans
Administration shows that there are some 860,000 veterans in
vocational rehabilitation under the VA’s program, of whom 20 percent
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are in gr;duate school. This comes out rough]y to about $5,000.a year
of taxpayers’ dollars i%é{,ain disabled veterans. The Veterans Adminis-

tration, headed by a vety visibly dfsabled. veteran, cannot t“’g:ll" us how
many disabled veterans are actually placed in jobs for which we have
'spent taxpayers' dollars to train these disabledvvete'rans, and T am syre
the same thing applies in_the private sector or the nonveteran sector .
for handicapped people in the vocational rehabilitation systerr{-';' ‘

We need to place these people where they belong. We have trained
them, we have spent a lot of money and time in helping them, and now
we need to place them in jobs so they can become productive k_:jtizens.

Thank you. d e

CHAIRMAN FLEMMING. Commissioner Horn? D

VICE CHAIRMAN HORN. At this point in the record, what I would .
like is an exhibit from vocational rehabilitation and any other relevant

Q*Fede@\l programs, in case there is-not an overlap, ad.tq ‘the number
trained in the most recent fiscal year for which data are ayailable to
vocational rehabilitation;- etc., the number placed with:'’a’ common
standard, if such data are available, as surviving job placement after 90
days, etc. Staff can work that out with the appropriate Federal agency.

CHAIRMAN FLEMMING. With no objection, that will be'inserted_in
the record. : ) ; -

[See Exhibit No. 13.] , J P

MR. GORDON. You have to carr‘y that one step further, if I might
interrupt. ‘ . . ; '

VICE CHAIRMAN HORN. Sure. _ .- . ) , .

MR. GORDON. And that is how ffany of them are placed in the kinds
of fields that they have been trained for. - ’ b
. VICE CHAIRI\@N HoRN. If they collect sgéh data, we Wil_l ask that’
question—it is a god suggestion—and see if they do collect it; and, -
you are correct, thaf certainly ought to bé in. That is what the staff can
work out, the relevant questions. '

Now, Mr. Drach, I would like to get back to a comment that ‘you
made that the Disabled American Veterans would like a 1982
minicensus. I wonder if you could elaborate on what you would like
that census to be, what has been the nature of the discussions between -
the Disabled American Veterans and the Bureau of the Cenjsus as tqy
the type of queries you would like, ‘did they satisfy your requests.in .
terms of the 1980 census, etc. ’ S

MR. DRACH. In essence, we haven’t had any written comnj;rﬁcativon
with the Census Bureau. We have had meetings at which oinf  they
told us that there are no monies available for a minicensus in 1982. We
have had some input over thelast several years-relative to the types of
questions that should be asked in the 1980 census, and they were pretty
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receptive to.our supgestions and recomfnendations on the 1980 census.
Regrettably, not all people’ got the same ferm for the 1980 census.

There is really a paucity of good socioeconomic data on handi-
capped people and disabled veterans. The Commission’s recent report
on social indicators for women and minorities was Vvery, Vvery
comprehensive and gave us some good indicators as to where women -
and minorities stand. We dqn’t know where the handi¢apped popula-
tion stands. v

We would like to see in the minicensus such things as, you know, are

* they working, are they literally looking for work and not by some

government definition excluded from the work force just because they
have been discouraged or been discriminated against and have given
up looking for a job, but how many actually want to work, how many
have faced discrimingﬁbn,-.\w\hat their average annual income is
“without public assistance. ) .

" 'We haven't really gotten into a lot of details with the Census
Bureay, primarily because we were told flat out that it gsfzoing to cost
too much. The Bureau of Labor Statistics tells us it is going to cost too
much to tell us what the unemployment rate is for disabled veterans or
handicapped people. Nobody says to the handicapped people, “Here’s
a tax rebate becausg we can't provide you services, or we can't
provide ¥ou information; therefore, you shouldn’t have to pay the
same taxes as a nonhandicapped person.” We don’t see them getting
money back that is being poured into public transportation, because it
is inaccessible to the handicapped. Handicapped: people pay their fair
share, those that dre able to get a job, but theyx{don’t get returned to
them the same benefits that nonhandicapped peopleget. :

So there are a lot of questions I think that could be asked in a census,
and.I would be glad to give you more details in writing at a later time
if that would be sufficient. , . e

ViCE CHAIRMAN HORN. Well, ave would appreciate that and that
will be included at this point in the record. ' -

[See Exhibit No. 14.] . - .

VICE CHAIRMAN HORN. Was there a committee tgat you and other
representatives of the handicapped disabled commuynity were on that
the Census set up? They set up various-committees on Asian Americad
data, Hisbanic data, etc. I just wondered if there was such a committee
in this area. .

MRr. DRrRAacH. From my standpoint, I was never asked, or our
organization was never asked, to serve on any such comrfittee.
Whether one existed or not, I can’t comment on. )

Our input was primarily by phone, by letter, by some informal
discussions in meetings, and probably the major meeting was a
combined mieeting of the Census Bureau and the Bureau of Labor
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Statistics,pedple about 4 months ago ‘where it was finally told tq us, 1
guess, officially, that there would not be a 1982 minicensus. ©

VICE CHAIRMAN HORN. Now, I understand that one of the
problems BLS has-in their monthly data gathering on employment-
unemploymen™s the extent of the sample-so that they can get to the
divisions in very small categories into which they probably feel the
disabled will fall. Is that the excuse they ar'giving you for not being
able to generate the data you need, that the sample is simply not large
enough to get at that‘particular subgroup? : -

MR. DRACH. They give us two reasons. One, it would be too.costly, -
and the sampling error would be so large as to skew any data. Our
counterargument is that, you know, skewed data are better than no
data right now,-because it is Just incredible that we can’t account for

such a significant segment of our popylation as to w(here they stand in'

the ungmployment arena or the employment arena.
The other argument that they use is the identification problem. .
What definition do we use? Do you takéa person who recently had .a

hangnail removed from a toe as a handicapped person? Who is .

disabled? Who do we count? Who don’t we count? * .
We have offered a somewhat relatively simple suggestion, at least in
terms of disabled v&terans. We have a numerical rating ggain. So we

-

e

said to them, “Well, at least do a samplé on disabled veterins. Giveys ¢

something, anyway. Something is hettegehan nothing, using 30 percent
through 80 perceiit or whatever you want to use.” But at least you
have an identifiable—and you can categorize these disabilities, and the
VA has the people. If we want fo g0 out and do a survey of all
disabled veterans who are amputees or have an orthopedic disability,
the VA can spit out of their computer a list of every disabled veteran
Feceiving compensation for that disability. o

So, you know, there are some materials there or some information

there that could be used. Maybe it would be skewed. Maybe it Yould

have a large sampling error, but again, it is a start.

VICE CHAIRMAN HORN. Well, what I would like at this point in the
record, then, is the Staff Director to pursue with the Bureau of the
Census, with Health and Human Services, with the Bureau of Labor,
Statistics, and with others what is their definition ‘of handicapped ‘and
disabled and various possible subcategories.' I would like to put those
side by side in a matrix so we can see if different government agencies
are operating on the same fundamental definition and where the
variance is. . .

It seems that one Useful service -this Commission can do_is try to
force some overall grappling with how we define this particular
community. Because it seems to me you cannot hold the private sector,
other government agencies to some sort of definitional standard unless
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_you 'haave some data base from a national pool, if you are going to set
goals and timetables, as to how many people fall in these various,
groups. Otherwise, we just have a.chaotic administration of this. It
would be exactly the same as if there were no census data on blacks,
Hispanics, any other group, or if wefdid .not know, in the case of
universities, how many doctorate: e produced by various ethnic R
groups, etc., as to What is a reas able level of expectations when it
comes to employment hiring. ] ’
COMMISSIONER-DESIGNATE BERRY. If I may add—— .
VIcE CHAIRMAN HORN. Let mé-get this in the record, if 1 might. -
COMMISSIONER-DESIGNATE BERRY.. If I may add, Commissioner
Horn, there was an exchange earlier today between Mr. McNeil, who
was here from the Census Bureau, and Ms. Milk on the question I
asked, and my impression was that they were working of a 1982
disability survey at the Census, and that was—— . '
ViCE CHAIRMAN HORN. Let me just get my request in the record on
the matrix. ' ’
. CHAIRMAN FLEMMING. That is in the record, and, without objec-
tion, that request will be complied with. : t oo
[See Exhibit No. 14.] 5
CHAIRMAN FLEMMING. I was going to ask my colleagues who were
here when we had the first panel as to whether or not my recollection
was a correct recolfection; namely, that we had testimony to the effect .
that there was going to be a mini 1982 census. There was an exchange
‘between the representative, I think, of the Equal Employment
Opportunity Commission and Mr. McNeil, .who is Chief of the
Consumer Expenditures and Wealth Statistics of the Bureau of Census,
relative to some of the items that are going to go into that minicensus.
Is that—— ’ , . .
COMMISSIONER-DESIGNATE BERRY. That is precisely accurate, and
Mr. McNeil, as I recall, responded to a criticism Ms. Milk had made by
saying that there would be a 1982 disability survey. I am somewhat
puzzled by that. ’ L.
‘ MR. DRACH. Well, it is a relatively new decision, because in
December we were told no. ‘
MR. HEARNE. Mr.”Chairman?
CHAIRMAN FLEMMING. Yes. .
MR. HEARNE. Might I just make one quick comment about this? U
I think if there is in fact a 1982 census, there are two things that
should be looked at. One, on the definitional problem, you have two
basic definitions: a 504 definition and a Social Security definition. And
it would be easy to include those—even though those definitions may
in fact be mutually exclusive—it would be eas‘y to include those to
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determine how many disabled people fell under each one. Then the
" compilation could be made later. )
And, two, any sort of a disability survey will have to take into
"account thé reasonable accommodation needs of any other survey.
The population is not in the mainstream right now, and they don’t
“show up on the surveys, just like they don’t show up on the street. So
you will have to include on a disability survey brailling. You may have -
to include on a disability survey some kind of outreach right into the
homes to find this population because it is difficult to get to that level.

CHAIRMAN FLEMMING. Thank you. ‘

Commissioner-Designate Ruckelshaus? .

COMMISSIONER-DESIGNATE RYCKELSHAUS. Yes. Ms. Burgdorf,
could you tell me some more about the protection: and advocacy
systems for developmentally disabled? This is the first time I have
heard about that. .

Ms. BURGDORF. All right. The question was, tell us more about the
protection and advocacy systems. '

They were established under the Developmental Disabilities Act of

1975, Public Law 94-103, and what they essentially said was that each
State, before they were going to receive any money under the
Developmental Disabilities Act—or perhaps even a broader interpre-
tation—could be before they were going to take any money—any
Federal dollars, in relation to services or programs for the handi-
.capped—they had to establigh an independent agency, independent
from State government, that had the authority to pursue all remedies,
including administrative and legal, to represent the rights and
problgms of handicapped people.

Now, they use the term “developmentally disabled.” There was a
categorical definition at one point in time—I don’t know how familiar

" you are with the term “developmental disabilities,” but it used to
mean—it targeted mentally retarded people, people with epilepsy,
people with cerebral palsy, people with leaming disabilities, and
people with other neurological impairments. That definition has been
expanded to include anyone who has been developmentally disabled or

. disabled before the age of 22 where the disability seriously affects their

. major life functions, which is defined fairly broadly, very much like
504: walking, breathing, going to school, socializing, housing, any of
those other categories.

So at this point in time the protection and advocacy systems can
essentially represent anyone who is disabled prior 'to the onset of 22.
They may not be 6ver the age of 22, but the disability happened to
them prior to that time, and they can go and get free advocacy—not
Jjust legal, but advocacy—services, which includes training their
parents, helping the parents work with the education system, insurance

-
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discrimination, housing discrimination, whatever kind of problem that -
arises out of the disability. g ‘

Now, the difficulty with this is that—every State adopted and set
up, established a sy\ﬂﬁ;nnby October of 1977. So these systems are
functioning. The prob is then the government turned around and
gave them a very small sum of money. Until this year more than half of
the States only had $20,000 apiece to implement this broad mandate to
represent all handicapped people. So that obviously created some
problems. : '

I think that if you look at the record with the 1 year funded at
minimum-evel, $20,000, that was the $3 million appropriation in 1978.
In 1979 it :%saincreased to $7 million;. so it has been doubled. These. ’
agencies have represented approximately 50,000 handicapped people
around the country in a variety of issues and have done a very creative
job considering the kinds of limitations that they have had.

COMMISSIONER-DESIGNATE RUCKELSHAUS. And they work with
issues, what? Employment training? .

Ms. BURGDORF. Employment—their mandate is that they can serve
anyone. So if an émployer came to them and wanted some technical
assistance, they could help the employer, or the particular handi-
capped individual himself or herself, or a university who wants to”
write a good 504 plan, but doesn’t know how to do it or wants to
_translate their plan into action. The advocacy system can represent
individuals as well as do what we call class advocacy—represent
broader issues for disabled people.

COMMISSIONER-DESIGNATE RUCKELSHAUS. Thank you.’

I would like to ask Mr. Hearne and Mr. Spahr: Both of you
_pinpointed attitudes, a misperception about the cost of accommoda-
tions. I wonder if anybody in the private sector is setting~themselves
up to be consultants in the area of what it would take to comply, either
with the Office of Federal Contract Compliance’ if a corporation is
doing business with the government or just a corporation that is
finding itself in the business of hiring disabled persons, and counseling
them on how either to get affirmative action programs in compliance
or how to go about making reasonable accommodations without
putting themselves against what they think will be an unreasonable
expenditure of money. I know that lots of people have independently
begun consulting agéncies to tell people how to avoid sex and race,
etc., discrimination. How about handicapped? _

MR. HEARNE. Yes. There are a number of both private firms, which
are ran by disabled persons, as well as a number of rehabilitation
facilities that are involved in consulting, if you will, in the private
sector. JOB has done it, and there is an Industry-Labor Council in
New York that does it, and there are a number of others out of the
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Midwest that do it. It is a growing kind of thing, but the reason that I
think that.it hasn’t grown as quickly as it may in fact should is that
many of the firms still don’t know that they need it, so that there has to
be voluntary training to engender the interest even to include this
population in their affirmative action plan. Once that happens and they
say, “Oh, my God, we have to comply with these regulations as well,”
they seek private assistance to find out technically how to do it. Bt
there is still a low level of that in the private sector, I would say.

CHAIRMAN FLEMMING. Commissioner Ruijz?

CoMMISSIONER Ruiz. I would like to ask this question of the panel:
What are the incentives to persons covered by SSI or other disability
income to seek employment when if, in fact, the person works, his
income—as a recipient of monies coming in—is no longer available? I
recall recently I read an article in the Los Angeles Times about a
disabled person who continued to receive her disability income while
at the time she was working on the side to procure a higher education.
Uncle Sam caught up with her and claimed she owed the government
around $20,000, and then a tragedy occurred, if y&i recall—I notice
you are nodding your heads—she was so frustrated she committed
suicide.

Families can’t even help disabled persons because such help is
evaluated as income to disabled persons, who then lose their disability
income. How is this problem being coped with? What are the solutions
to this tragic situation? Does anyone have an idea?

MR. DRacH. I would like to comment, if  may.

COMMISSIONER RUIZ. Yes. -

MR. DRACH. I think the total picture of the problem is our current
income transfer payments system which, all too often, does create
disincentives for certain categories, whether they be disabled people or
not, to go to work.

I get calls a lot from employers in the Washington, D.C., area who
want to hire a disabled veteran. This is kind of extreme, but it happens.
They want a disabled veteran, preferably in a wheelchair, preferably
of the Vietnam era, preferably a female, and if she happens-to be black
with a Spanish surname, “Great, we will hire them tomorrow.”

I will ask, “How much are you going to pay?”

“Minimum wage, $3.10 an hour.” .

The unemployment compensation in the District of Columbia is
$4.52 an hour. Now, who are we going to get to go to work in a dead-
end job for $3.10 an hour in the District of Columbia?

The problem has been addressed, at least in terms of disabled people,
in a small degre€ by H.R. 3236, which is currently pending in
conference committee between the House and the Senate. It addresses
some of the disincentives for disabled people to go back to work. One
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of the ones that comes to mind right now is of a person receiving
disability “insurance benefits, for example, under social security.
Current law [provides that], if that person goes back to work, they not
only lose DIB, disability insurance benefits, they also lose medical
coverage. And then if the job doesn’t work out and they try to go back
on DIB, they have to wait before the medical coverage is picked up,
and, in essence, this was largely attributable to the instance you
mentioned out in California, the loss of the medical benefits more so, 1
believe, than the loss of the income per se. ’

H.R. 3236 in essence says that by law anybody receiving benefits
who tries to work will have a 24-month trial work period. Current law
has a very arbi%y 9-month trial work period, very subjective. It-is
not mandatory, across-the-board. So, in essence, that person would be
able to go do work, try it out for 24 months without loss of benefits.
That is just one way in which it is being looked at.

CoMMISSIONER Ruiz. I have in mind situations where peSple are
receiving disability income where their respective families want to
help and they can’t help them because the money they take, even a
small amount of money, that automatically is deducted. I feel that is
more unfair. ’

MR. DRACH. Well, without advocating fraud, you just don’t report
that family assistance. '

CoMMISSIONER Ruiz. Pardon, sir?

MR. DRAcCH. Without advocating fraud, the person just doesn’t
report that family assistance, and that is, in essence, what our system

. says to do. It condones fraud. It says because we, the government, are
not going to help you get a job,-we are not going to give you enough
to live on decently, and if you get any help from your family, we are
therefore going to take benefits away; therefore, we are saying to those
people, “Well, take it under the table.” 1

CoMmMISSIONER Ruiz. It is like the situation where two people don’t
get married. '

MR. DRracH. Don’t get married, social security recipients. It is a
very common thing anymore for elw ‘security recipients
because of the system. The system discrimipates, if I can use that word,
in this area, in many areas. A -

CHAIRMAN FLEMMING. Mr. Hearne?

MR. HEARNE. Thank you, Mr. Chairman. I just want to address one
“thing about the disincentive, and it certainly does exist. If in fact there
< could be a progressive trial work period—you see, social security has

bantered around cutoff types of things in both areag;~poth in the
income eligibility level and in the trial work period levelf and it is not
flexible enough. So that if you have 9 months, or, with-all due respect,
24 months, if that individual is capable of maintaining a certain income
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no matter what that particular time is, then they are cut off social
security totally. . .

What may be the kind of thing that could work down the road—and
I pose this just as something for speculation—is a combination of the
two standards, both in the income eligibility level as well as the
progressive trial work period, because the trial work’ period doesn’t.
reflect the abilities of the individual to earn. It only says, “You have a
certain amount of time to make it and-that’s it,” and anyone who has a
credit card knows what that means. So that if you ‘have tp a certain
degree a progressive system to work in—the work incentivs._to work
in the time and income earned type of thing and clearly define the
difference between family assistance and earned income, then I think it
could be a more equitable type of situation.

* And, one last quickie, you also don’t cbunt as income things that the
individual who is on benefits receives for support services, the
additional cost of transportation, the additional cost of home attendant
service, the additional medical bills, the additional clothing needs of
the individual in the event, hypothetically, that the same is medically
needed. Things that are tied in with thfnés that will make it easier for
that individual to work in a real physical sense should not be counted »
as income, and under the present system, even under the new proposed
system, they are in fact counted.

COMMISSIONER Ruiz. Under the present system, if you give this
kind of help, it is nevertheless considered as income? '

MR. HEARNE. Under the present social security system, let’s say the
individual makes $1,000—just throwing numbers out—let’s say they
make $1,000 a'year, but let’s say it costs them $1,500 a year to transport
themselves to and from work. That $1,000 a year is counted. When in
reality they are $500 behind the situation, they are deemed as an
individual who makes a clear-cut income of $1,000 a year.

VICE CHAIRMAN HORN. Okay. You are telling us that the expenses
for their unique situation, because it is portal to portal, which was
banned years ago, even though handicapped, cannot be taken as a
deduction. Is that what——

MR. HEARNE. I'm sorry. It is.

VICE CHAIRMAN HORN. If I remember your example, you said the
cost of getting-to work would be $1,500. They make $1,000. The
$1,000 counts as income. What I am wondering is what happens to the
$1,500 on the income tax fdrm? Is that a legitimate expense? ——

MR. HEARNE. No.

VICE CHAIRMAN-HORN. I didn’t think so. In other words, should the
government, as a matter of policy to encourage employment of those"
who qualify as handicapped, permit a deduction on home to work or
extra expenses beyond what average expenses would be to get to work
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because one is handicapped? Is that a matter of tax policy you would
recommend? ,

MR. HEARNE<Oh, yes, I would. And what I would advocate in that
direction @gnly that it be an income tax deduction, but that in the
initial peribd, let’s say, where there is a trial work period, it will also be
deducted from the income that the individual receives in order to
make them eligible for benefits.

VICE CHAIRMAN HORN. Right, as an incentive.

MR. HEARNE. Right.

CHAIRMAN FLEMMING. Ms. Burgdorf.

Ms. BURGDORF. I just wanted to respond. You asked probably one
of the most significant questions, and I was happy to hear some of the .
panelists had some constructive comments on what the answérs were
to this problem.

But the truth is that this is one of the most thorny, issues facmg
disabled people right now. I don’t think there are good answers. We
have parts of answers, but I know one other piece that I wanted to
share is that we had this discussion about whether disabled people
actually count some of the support services and family *help and so
forth as income. The Social Security Administration has, through a
variety of means, noted that the SSI for disabled people is one of the—

" it has been labeled as one of the programs with the highest error rate,

and they are doing a pilot study in the State of Washington to try and
exclude people from even getting access to SSI benefits.

All I know is, from my representation of disabled individuals, that
that has never been the problem. Thé difficulty has been getting them
on, to get the social security that they legally have a right to, and also
dealing with this kind of crazy system where they are thrown off as
soon as they get other income. I think one of the key examples of it
was a case—and I am sorry I don’t know the name, but I will be happy
to get it and supply it to you—was a woman in New York, I think,
who was turned down for social security because—pardon me? ’

MR, HEARNE. Panzerino.

Ms.\BURGDORF. Panzermo—because some of this additional income
put her over the eligibility. She decided to go to court and, after 6
years, won her court case after following it through and got her back
pay for the 6 years. And as soon as that check was deposited in her
bank account, she was terminated from the SSI rolls bec e was
over the allowable amount of money. This is a case that hﬁ just come’
down recently.

I guess what I am saying is I am alerting you to the fact that thlS isa
very complicated area that needs 2 lot of looking at in terms of what
are some of the answers. I thmk we have highlighted some of the
problems. : . -

[ 4
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CHAIRMAN FLEMMING. Commissioner-Designate Berry? |

COMMISSIONER-DESIGNATE BERRY. I have just one quick question.
The question I have is for Mr. Hearne. As you are probably aware, the
Supreme Court has'in the last few years interpreted the civil rights
laws, as it had done in the 19th century, to require intent to
discriminate in a Wimber of areas, including employment, voting
rights, and the like; and you made some comment about much of the
discrimination against handicapped people not being intentional and
that there is a gray area and the like. Do you think that intent to =~~~
discriminate ought to be required and that lack of intent ought to be a
defense for employers who do discriminate against the handicapped?

MR. HEARNE. One hundred percent, no. >

COMMISSIONER-DESIGNATE BERRY. Thank you.

MR. HEARNE. Absolutely not. The effect is still the same. The only
reason that I addressed that was as far as the implementation of
programs—there are many individuals who do not have that intent
who, once they realize that they are doing what they, are doing, will  »
*come over to the right side. However, there are still a heck of a lot of

#  them out there who know what they are doing and are not going to
come over on the right side. If that is included in the law, it is going to
seriously limit the regulations, as well as the legislation affecting/
handicapped people. So I would say absolutely not.

CHAIRMAN FLEMMING. Any additional questions?

[No response.]

CHAIRMAN FLEMMING. If not, we are indebted to the members of
the panel for being with us and making presentations and responding
to our questions. ’ '

Before we recess for the evening, those who are responsible for
development of the program today and tomorrow want me to call
attention to the fact that at 8 o’clock tonight there will be two slide
presentations. One is entitled, “Building For Everyone.” This deals
with the issue of architectural barriers. That is a slide presentation.

" And then the next one, which I am not sure whether it is a slide
presentation or another type, is entitled, “Through the Open Door,”
and this is related to 504, a section of the Rehabilitation Act.

So far as the consultation is concerned, we are in recess until 9

- o’clock tomorrow morning. '

Social Services and the Handicapped

CHAIRMAN FLEMMING. I will ask the consultation to come to order,
please. .
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We are going to spend at le portion of the morning on social
services and the handicapped. The first presentation will be made by
Judith E. Heumann, who is deputy director of the Center for
Independent Living at Berkeley, California. She has occupied this post
since 1976. In this capacity she oversees the daily operations of the
center and the Disability Law Research Center, which is the legal
service and civil ri training and advocacy program. The center
also encourages maigstreaming in public schools and places disabled
persons in jobs in the cdmmunity.

Ms. Heumann has worked for Senator Harrison A. Williams where
she was involved in the development of legislation affecting the
education and rehabilitation of the handicapped. Her many awards and
honors include being one of, 20 California women honored by
Governor Jerry Brown during the Salute to Women ceremony in .
1979. . \/
She will summarize her paper on servnces, delivery rights, and the
handicapped.

Ms. Heumann, we are delighted to have you with us.

SOCIAL SERVICES AND DISABLED PERSONS
By Judith Heumann”*

J

The statistics are clear:*Only a shall percentage of the disabled
Americans who could work are working; only one-third of all blind
adults are employed, only 47 percent of all paraplegics. The disabled
population is one of the most underemployed in the Nation.

That discrimination exists is evident. What are the causes? Prejudnce
on-the part of potential employers, though documented, is 0nly one
thread in a complex web of discrimination that disabled people
confront during their lives. Some of these obstacles are inadvertently
created by the very government agencies designed’ to “help the
handlcapped ” What are these patterns and practices of discriminationg
found by disabled people with respecﬁ;;to various social service
agencies and what effects do these social service delivery systems have'’
on the ehmpatlon of barriers to the rights of equal employment
opportunities for disabled people?

When we say “disabled people,” we are referring to the estimated 35
million Americans who, according to the Rehablhtatlomct of 1973,

L]

. * Ms Heumann is deputy director, Center for Independent Living. Berkeley. California.
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/ (1) are restricted physically or mentally in at least one of their life
activities; (2) hav® a history of such a condition; or (3) are percejved as
having such a condition.. We thus include blind and vision-impaired
people, deaf and hearing-impaired people; quadri- and paraplegics,
postpolios, developmentally disabled individuals, people suffering
from heart conditions, persons who have had cancer, physically
disfigured individuals, etc. The definition is broad. It is estimated that
60-70 percent of all Americans will become disabled sometime during
their lives. Though this definition cuts across all societal strata,
disabled individuals experience discrimination as a class. Segregation is
%racticed equally on orthopedically disabled apd mentally retarded
people. . ‘

As with ethnic minorities, deep attitudinal fears color the interaction
between the disabled minority and the rest of America. But discrimina-
tion against disabled people has one unique characteristic. Even if one
could remove all attitudinal barriers confronting disabled people in
their quest for gainful employment, mobility and perceptual barriers
would continue to isolate the disabled individual. Support systems
enabling disabled persons to overcome such barriers, such as ramps,
sign language interpreters, attendant care, are integral to the discussion
of civil rights for disabled people. . '

In this paper, we begin with a view offghe disabled individual as a
whole being with basic needs and rights. *Social service agencies, for
the most part, lack such a perspective and dole dut service in a
piecemeal fashion. One hand doesn’t know what the other is~do§ng.
The impact of such practices on the disabled individual is to reduce
her or him to a subhuman status. Thus the cycle of negative attitude

+ and résultant discrimination that characterizes socia?interaction for
the physically or mentally different individual is perpefuated.

Modern society is still unconvinced that there are compensatory

returns on ipyestments in the disabled. Western society has historically
considered djsabled people inferipr and undesirable. According to the

Old Testameyt, orthopedically disabled and blind people could not b
admitted to Nig Lord’s house. Greek law stipulatgd that disabled
children be put\o death. Plato promoted the idea that “the offspring of
the inferior or of the better when they chance to be deformed will be
put away in some\mysterious, unknown place, as they should.”

In more moddgn times, high school textbooks advocated the
institutionalization Yof all disabled people, classifying the disabled
individual as “defective” (like part of a machine) and “lacking some
normal power.” In the fifties many States required by law that disabled

- people, including epileptics, undergo forced sterilization. Recent
statutory history includes denial of disabled peoples’ right to vote,
drive, marry, or hold ‘Rublic (elective) office. Anyone who was
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“diseased, maimed, or in any way deformed, so as to be an unsightly or
disgusting object [sic]” was prohibited by law from appearing in a
public place as late as 1974.

The societal attitudes as evidenced by the foregoing examples have
prompted & public policy of segregation. As is well summarized in the
Disability Law Resource Center in Berkeley amicus brief filed with >
the U.S. Supreme Court in the Davis case:

. .Attitudinal barriers have caused the disabled minority to be
excluded from the policy making process and forgotten. We have
consequently designed a nation for the average, “normal,” able-
bodied majority, little realizing that invisible millions cannot enter
our buildings, ride our subways and buses, enjoy our educational
and recreational programs and facilities and use our communica-
tions facilities.

Education

The groundwork for future employment discrimination begins early
and is fully evident by the time the disabled individual enters (or °
doesn’t enter) the public school system. American educational policy
toward disabled persons has largely been one of'segregation.

Until the passage of Public Law~%4-142, the Education for All

Handlcapped Children Act of 1975, local governments were not - |
required to establish equal educational programs for disabled children.
As with blacks and other minority groups, the disabled cannot
realistically be given equal opportunities unless they are integrated
into the mainstream of society at an early age. The classroom
segrégation of disabled children maintains the societal attitudes of
inferiority of disabled persons, which sabotage any semblance of
equality.

Now that there is a law on the books, which guarantees an
appropriate education for all children in the least restrictive environ-
ment, the problem is enforcement. A recent study has-found many
discriminatory practices in effect, despite legislation. Published by
Educational Advocates Coalition, a consortium of 13 advocate groups
for vulnerable children, and entitled Report on Federal Compliance
(also known as the Children’s Defens¢ Fund Report), the study finds:

(1) Children identified as needing special programs are still on
. waiting lists;

(2) Many children, still institutionalized or in foster care situations,

are routmely denied appropriate educationgl services; p

(3) Children are dénied support systems such as health care and

transportation that are essential for their education in appropriate,

least restrictive environments; '

\

221

-,

ff"




1]

» . . * »
- "
.

(4) Overidentification of children of racial minorities as rﬁehtally

retarded, often due to culturally biased testing materials; .

(5) Severely disabled children are denied éducation in excess. of '
180 days; if “appropriate” education for a particular child requires a,

-

year-roungd program, then the law provides for such;

(6) Many children are suspended for up to 2 years for behavnor ' .

that is a result of their dlsablhty,
(7) Many children have nd\ had the individualized evaluation
required by law;

_ (8) States have failed to set.yp surrogate parents A(advocates to act

for children when parents aren't available, i.e., when a child is in an

*institution or under foster care and has no representation).

The departments of eddCation and welfare are not enforcing the .

Federal law though they know children are not being served.
. Public Law 94-142 has made a positive impact: More children are
being served; services have expanded; new programs have been

\createq and many severely disabled children have returned to the
community. But advocates, as evidenced in the findings of the above .

report; cannot declare a victory and go home. The most, crucnal issue is
the absence of support systems like transportation and health care that
would allow placement of chlldre ig_the “least restrictive™ eriviron-
ment. 7’*11\

Discriminatory educanonal practices emerge before and after the
kindergarten through 12th grade period covered by Public Law 94—
142. Some children need developmental programs from birth. Few
States have laws governing the preschooler (some programs are
provided under Title XX and the Head Start program). Thus many

‘disabled children are at a double disadvantage by the time they reach . ‘. .

kindergarten. What happens after sixth grade? Programs on the
secondary level are deficient, limited in most areas:togvocational
rehabilitation. Consequently, we are blessed with a fine supply of blind
piano tuners and orthopedically disabled greeting card designers.

At the postsecondary éducational levels, disabled students .are
discriminated against in admissions and access to programs. Discrimi-
natory practices cited in a recent study from Lawrence Hall of Science
at the University of California in Berkeley include:

(1) Complete exclusion of disabled students from departmental

programs; '

(2) Individual instructor option to exclude disabled students from

classes;

(3) Nonrelocation of inaccessible classes to allow disabled student

participation;

(4) Discrimination in admittance to departmental programs on the

basis of perceived employment opportunities;
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(5) Nonmodification of examination procedures so that examina-
tions would reflect student ajhieveme'nt in the course rather than

effects of disability;

(6) Individual instructor option to limit the use of auxiliary aids by

disabled students such as tape recorders.

So, armed with an education considerably less than “the best money
can buy,” the disabled individual confronts the world of work. The
full weight of systemic discrimination and lack of interagency
cooperation is about to be unloaded on his or her shoulders.

Employment 4

It becomes increasingly clear as one studies the supplemental
security, income systems of the department of welfare” and the
vocatiogal rehabilitation programs of the department of rehabilitation,
the tw cial mainstays of many adult disabled people, that the
American work ethic does-not extend to the disabled community.
Disabled individuals. are encouraged not to work. Every year $21
billion dollars is spent by 61 Federal programs on severely disabled -
adults; $18 billion goes to income maintenance (SSI), and $2 billion
goes fo direct services and training or rehabilitation. The scales are
thus heavily stacked in favor of keeping people on welfare rather than -
training them for jobs. There are historical reasons for this skewed
interest; i.e., successful rehabilitation grants‘were comparatively late in
appearance. - '

The worst effect of the relation between SSI and the vocational
rehabilitation program is the irtense disincentive against employment
built into the systems. Before a disabled pérson can work, certain basic
conditions must be met. She or he must have a healthy diet, adequate
housing, reliable transportation, and, often, assistance in daily routines
such as /gressing and bathing. A visually-disabled person might employ
a reader; a deaf person, an interpreter; and an orthopedically disabled
individual, an attendant. Such services are often covered by SSI, as
well as disability insurance .and medicare payments.: “As soon as a
disabled person makes $200 a month—i.e., is involved in *“substantial
gainful employment”—she or he loses these benefits. Therefore, when
a disabled person considers a job, she or he must determine if the’
earnings will be substantial enough to affect eligibility for'income
support and, if so, if the earnings will be substantial enough to meet the
continued needs for housing, transportation, and a healthy diet.

Many disabled people are incapable of loc;ating_efnploymeni that
will enable them to support themselves if their eligibility for assistance
is cut. Disabled people are faced with a do-or-die situation if they take
a job. The low earnings levels that income-maintenance programs set
for termination of eligibility encourage the disabled person to rely on

. : y w
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handouts instead of employment. Thus, these income-mainterfance
programs dlscourage employment, encourage dependence, agd con-
tribute to the undignified position of the disabled person. .

Often, regulations covering medical services under}SSI discourage
and prevent employment. The method that medicare and medicaid use
to determine . the reasonable cost of durable medical equipment
, (wheelchairs, hospital beds, etc.) is antiquated. Medicare and medicaid

cannot legally pay for even 80 percent of the retail purchase price of

necessary .durable equipment. This equipment is often a prerequisite.

for employment. Consequently,.a disabled person can be confronted
with a discouraging “Catch-22” situation. “I can’t get a job without a
wheelghair, and I can’t make up the cost of a wheelchair because I
don’t/have a job. In fact, I can’t even get to the medicaid office to
confront them with my dilemma!” Thus, medicare and medalcald have
1mplemented a cost-control device that effectively defeats the agen-
cnes intent tcl provide adequate health care for their clients—a case of
“penny wise, pound fgglish.” - \

‘Consider the followmg example: A “certain medical insurance
agency in California denied a client’s request for a $300 wheelchair
seat cushion replacement on the grounds that it is agency pohcy to pay
for seat cushion replacements once evéry 3

cushion. As a result, he develops a decubitus ulcer: for which he must
be. hospltahzed for 3 weeks at a cost of $4,000 and is bedridden for 3
additional weeks.

The problems of disincentives' in the SSI system cannot be

overemphhsized. Even without interagency foulups, such as cited

above, the disincentive.policy alone can account for thé great numbers "
~of unemployed disabled p‘eople The benefits issue also underlines the

necessnty of support services if disabled people are gomg to be able to
exercise their constitutional rights.

What can the disabled individual expect who goes to vocational
rehabilitation through the department of rehabilitation? The rehabilita-
tion counselor is influenced by at least two factors: lack of funds and
pressure for successful case “closure” (people on the job). Thus, in the

past, many severely disabled individuals were not seen as good'

“closure” risks and could not qualify for vocational rehabilitation. The
Rehabilitation Act of 1973 prioritized severely disabled chents for
vocational rehabilitation. The result? A rise in the percentage of
severely disabled individualg being served and an overall decline in
caseloads. .

The rehabilitation service agencies caq also fall into the discrimina-
tory practice of job stereotyping. Counselors encourage disabled
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Conversely, the counselors have discouraged clients from consid¢ring
jobs that the counselors have prejudicially assumed to be beyond the
capabilities of their clients. The result of job stereotyping is that the
disabled get confined to relatively few careers. This confinement helps
to defeat attempts to integrate the disabled person into society. Thus,
prejudicial societal attitudes about the disabled minority remain firm
because more people remain unfamiliar with disabled people.

Related Issues

Affirmative Action .

~ All the systems discussed so far, education, welfaré, health,
rehabilitation, have one thing in common that severely affects disabled
people. These agencies are staffed, with few exceptions, by able-
bodied persons. All the good intentions and charitable feelings in the
world will not provide these professionals with the knowledge of what
it feels like to grow up disabled in a white male-dominated, able-

bodied society. Certainly, inservice training sessions to sensitize and .

inform can have positive results. But an obvious remedy is an

affirmative actnon hiring policy of disabled professionals for these -

agencies. !

Institutionalization .
The general effect of all discriminatory patterns and practices is to

segregate disabled individuals from the community. Two million -

Americans are subjected to the most extreme form of segregation:
institutionalization. Federal welfare programs encourage the institu-
\tionalization of*disabled people. Under Title XX programs, the
Federal Government contributes more money per disabled person to
.the States to pay for institutionalization of disabled peoplé than to pay
for necessary inhome support services (IHSS). Even though the total
cost of institutionalization- is higher for the combined governments,

" State and Federal policy generally encourages institutionalization.
Institutionalization is the ultimate segregation, carrying tots logical
extreme society’s treatment of the disabled community: Institutionali-

zation (1) removes disabled . persons from' possible contact with

nondisabled people, thereby depriving both groups of possible enrich-
ment; (2) keeps disabled people in their “place”; (3) sets up expecta-
tions that a disabled individual cannot be like anyone élse; and (4)
removes the possibility of personal control over lifé decisions from the

disabled person. The policy of institutionalization was practiced*on all -
disability groups in the past and today is particularly characgenstlc of -

the treatment of mentally retarded and méntally ill persons.

o
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The 1971 amendments to Title XIX of the Social Security Act allow
for funding of “institutions” serving as small a population as four
disabled persons. Thus, the possibility of small, community-based
- living arrangements for people with mental retardation was provided.
However, implemeqgtation of -Title XIX has consnstently channeled
money to large monolithic institutions.

Why this trend to fund large rather than. small-scale Operatlons?
Money isn’t the answer. Small is cheaper in this instance. We are faced
with further evidence of the desire to remove disabled people from the
community.

A recent paper by the Center on Human Policy at Syracuse
~University entitled The Community Imperative makes the argument
that deinstitutionalization, integration, is not only a moral, but also a
legal imperative; integration is basic to the constitutional notion of
liberty. :

Transportation ‘-

Transportation is a public rather than a social service. We must
include it here because the availability of accessible. transportation is
critical to a nondiscriminatory employment 'situation for disabled
people. .

Federally mandated mass transit is not only not being enforced, it is*
being discarded as a concept.in the face of a backlash caused by the
current econ‘omic recession. But disabled advocates continue to fight
for mass transit, realizing that lack of mobility condemns the disabled
to the bottom of the economic scale. *“Belt tightening” in the face of an
economic crisis is virtually impossible for disabled individuals. They
have no “luxuries” to give up.

1980 U.S. Census )

Disabled leaders are gravely concerned that the census data
currently being collected is not going to reflect the numbers of
disabled people in America. Advertising for the census was not
captioned for the hearing impaired. Disability is not effectively
screened in either the long or short forms. The census is important
because funding appropriations will be made on the numbpers recorded,
and Federal funding is a necessity for service organizations, given
apathy of the private sector at large.

Section 503

Some mention should be made of the existing mandates against
employment discrimination. Section 503 of the Rehabilitation Act of
1973 states that any contractor or subcontractor receiving at least
$2,500 from the Federal Government must have an affirmative action
hiring: practice towards the disabled. In contrast to Title VI, which

~
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applies to other minority groups, section 503 does not make any
recommendation to the private sector about employment of disabled
" individuals. So far, attempts to include disabled people under Title VI
have failed. . ‘

The problem with 503 is, again, enforcement. According to the Wall
Street Journal, less than 0.1 percent of all affected contractors have
filed affirmative action plans. State agencies such as the fair employ-
ment practices commission are charged with ‘monitoring compliance,
but cases may, take from 9 months to 3 years to process.

Recommended Action , 4

As should be evident by now, thé American system denies disabled
people equal opportunities for employment. Many of the agencies that
are specifically designed to promulgate equal rights for disabled
people contribute to the problem. Because there is no interagency
-coordination, éach agency spends much of its resources trying to
compensate for the damage the others have done. Possible solutions
include: (1) increased interagency cooperation coupled with an
affirmative action policy for hiring of disabled people; (2) stepped-up
enforcement. of emstmg civil rights legislation; (3) creation of new
legislation; (4) reforms within the agencies; and (5) most important,
increased advocdcy by disabled individuals who have received
services in a holistic environment.

Without interagency cooperation, many programs are doomed to
failire and noncompliance with civil rights legislation. For example, a
high proportion of learning-disabled and mentally retarded children
are ending up in correctional institutions. Because the child does not
have a parent to advocate for him or her, the child ends up in a
correctional institution where the goal 1S correction and punishment.
There is virtually no communication between the correctional, the
educational, and the rehabilitative systems. The child is certainly being
deprived of an “‘appropriate” education.

To prevent these situations, very clear interagency arrangements
need to be made to provideservice delivery. Turf battles will continue
between departments unless State and local leadership demands joint
service plans. There have been some strides in this direction in services
for disabled children, for example, in Florida, Louisiana, and North
Carolina with the establishment of interagency guidelines and. rules.

Current legislation must be enforced. We suspect that many
politicians have been hesitating in an attempt to judge the extent of the
supposed economic ‘“backlash” against disabled péople’s civil rights.
We .need a firm commitment from all levels of government for
enforcement of and adequate appropriations for existing legislation.
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This is not the place to display the fallacies of the “How Much for
the Handicapped?” cost dispute. Suffice it to say that for every dollar
spent on rehabilitation an estimated 35-370 is returned to the
government in the form of taxes, increased earning power, etc. The
cost of segregation is high.

But cost is not the point. The pomt is that recent legislation secures
the civil rights of disabled people. Rights are guaranteed by the
Constitution and can never have a price tag placed on them.

We urge officials of the Office of Civil Rights to monitor all
agencies for failure to enforce civil rights legislation for the disabled.
For example, the recent attempts at weakening 504 transportation
mandates for accessibility will seriously affect the civil rights of
disabled people. :

Among suggestions for new legislation are: (1) a birth-to-death
system of services that would allow delivery of services at the onset of
disability; (2) an inclusion of “significant others,” i.e., parents and
guardians, as recipients of psychological and financial support systems/
(3) national medical insurance for all Americans, etc.

Existing social service agencies should improve communication
between themselves and disabled individuals. To make simple commu-
nication possible, all offices of agencies must do five things: (1) they
must install a TTY line for the deaf; (2) they must have at least one
staff member who can communicate fluently in sign language; (3) until
accessible public transit is a reality, they must be prepared to meet
same-day transportation requests for all disabled persons who have
business with the office and cannot use public transit; (4) they must use
braille and large print or tape cassettes for communicating with
visually-disabled persons by mail; {5) they must develop the patience
needed for oral communication with persons with speech disabilities.
When these <onditions are met, the increased communication will
foster greater interaction and greater understanding between disabled
and nondisabled persons. Consequently, the system would become
more responsive to disabled people and the social service delivery
system more effective.

In order for the Nation's health care agencies to help make equal the
employment opportunities of the disabled with the nondisabled, they
must adopt cost-control devices that encourage the disabled to work,
but don’t endanger the disabled person's health. Moést importantly,
these cost-control procedures must encourage flexibility while main-
taining accountability. All health insurance agencies must pay 100
percent of the purchase price of all medical services and goods.
Provision should be make for the prompt replacement of wornout or
damaged equipment. The goods and services handled by health
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maintenance agencies are a prerequisite to even an attempt to look for
employment and are necessary to basic independent living.

In the final analysis, disabled people themselves must protect their
rights. But they can only do this if they have access to a holistic
service delivery system. Disabled people are in a double bind. Their
struggle to fight discrimination is hampered by the lack of services to
meet their needs for daily survival. Without services, civil rights laws
aren’t Worth the paper they’re written on. If we don’t have attendant
referral, if we don’t have money to hire attendants, if we don’t have
assistance in finding accessible housing, if we don’t have wheelchair
repair and accessible transportat‘iBn, we don’t have civil rights for
people who can’t get out of institutions to exercise those rights.

We believe that independent living programs, which provide
noninstitutionalized coordination of services and peer support, have
been crucial in the struggle against segregation and discrimination.
Through these programs, the concept of disabled people controlling

" their own lives rather than being taken care of has become part of the
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service delivery system.

Independent living does not necessarily mean living by yourself or
doing things totally by yourself. Rather, it means having as much
control as possible over your environment. It means knowing what
you need and making decisions and meeting those needs.

For example, if you can get out of bed and get dressed by yourself
but it takes you 3 hours when, with the help of an attendant, you can
do it in half the time, then using an attendant frees your time and
energy to do other things. You don’t have to struggle every morning
to get yourself out of bed in order to be independent. As long as you
have control over your atténdants so that you are making decisions
about when you get up, what you’ll wear, what you’ll eat etc., then -
you are making choices.

Independent living programs are consumer-controlled, noninstitu-
tional providers of services and advocacy. They enable disabled
people to take control of their own lives. In turn, these programs,
under the control of disabled staff, can affect the larger institutions and
systems that have controlled and discriminated against disabled
people. It is for this reason that we include the establishment and
strengthening of independent living programs as a recommendation
for remedying the patterns and practices of discrimination in the social
service agencies.

The rehabilitative effectiveness of independent living programs has
aroused rauch interest and has led Congress to call for the establish-
ment of independent living, programs throughout the United States.
Unfortunately, Congress has'not appropriated sufficient funds for such -
development. s
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This paper has been intended as a cursory glance at some of the
patterns and practices of discrimination faced by the disabled with
respect to various social service agencies and the effect these social
service delivery systems have on opportunities for equal employment.
Some recommendations have been made in conclusion. This paper is
by no means exhaustive. Its main purpose is to be illustrative of a vast
and complex puzzle. Hopefully, this paper has covered a basic
awareness of the obstacles faced by disabled persons and will provoke
serious thought by groups th&gghout the country.

STATEMENT OF JUDITH E. HEUMANN, DEPUTY DIRECTOR,
CENTER FOR INDEPENDENT LIVING, BERKELEY, CALIFORNIA

Ms. HEUMANN. Thank you.

What I would like to do is probably much more than a summary of
the paper, since I think the paper is pretty much self-explanatory and
my presentation will basically be highlighting what was presented and
will give you some additional information about a number of the
problems that disabled people are currently facing in the social service
area.

CHAIRMAN FLEMMING. If you would take about 15 to 20 minutes,
that would be fine! '

Ms. HEUMANN. Good. -

I belong to the largest civil rights groflp “In the country. The'
statistics, while they vary, go anywhere from 35 million to 47 million
and up, and yet our civil rights group still has not yet received the
status within the nondisabled community as a civil rights group
representing a body of oppressed people in this country who have thus
far been unable to achieve our place within this society, based on the
failure to provide appropriate services and probably most importantly
based on the failure of people in this country to believe that disabled
individuals are in fact people who have the ability to achieve and have
the desire to achieve. I think it is still all too common that disabled
people in this country are perceived of as people who are sick and who
are in need of being taken care of, as opposed to people who have
different needs and whose needs, in fact, can be met, which will allow
us to achieve our goals. )

We come from many backgrounds. We are black, we are white, we
are Chicano, we are old, we are young, we are Asians. We are
mentally retarded, mentally ill. We have multiple sclerosis, muscular
distrophy, heart disease, cancer. There are more labels than I could
possibly even list to you, and you probably wouldn’t know all of those
labels. But the labels somehow seem rather unimportant, inasmuch as
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M merely characterize a medical diagnosis, and in that sense they
‘often fail to address the needs of the individual.

People are afraid to look at disabled .individuals. People are afraid to

touch us. People are afraid that they are going to catch what we have,

’

- Some people probably would do well to catch what we have, although

many people would feel that this would be an inappropriate statement
to make.

What I would like to do very briefly is to give you a summary of m)ﬂ*
personal development as a person because I think it basically allows
you to see that, although I was born in 1947 and had polio in 1949, the
service delivery systems and the ability for disabled people to achieve
have only changed moderately over the past 30 years. .

I had polio when I was a year and a half old. I was born to parents
who were immigrants. I think the first thing that we need to look at is
what kinds of services did my parents get and what kinds of services
would parents get today. Basically, we are talking about very little.
" There are very few places where parents of disabled children can get

appropriate information on what it means to have a disabled child, not
only from a medical perspective, but from a civil rights perspective.
What are parents’ rights? What are their rights as parents and what are
the rights of their children? What can their children be afforded?

My parents basically struggled through the system and pushed the
system to allow me in, because the system was not very willing to let
me in. I was taken from one hospital to another, dealt with by doctors
whose medical diagnoses WETe always very interesting, from, *“Yes,
Judy is going to be able to walk,” to, *“No, Judy isn’t going to be able
to walk.” My parents finally decided that they were going to work
with me to assist me in achieving that which I could and to supplement
that which I physically wasn’t going to be able to do for myself.

One very interesting scenario that runs through my story and
throughout the story of many disabled individuals is the fact that there
is a desire on the part—and I don’t want just to label the medical
profession at this point, although they are certainly integrally involved
in this—that one becomes more “normal” (whatever that means) when
one is walking. If one is not walking, one is not “normal.” I think you
only need to look at the 1970 stamp that was put out by the United
States Government entitled, “Hope for the Crippled,” which was a
stamp of a person seated in a wheelchair rising to a standing position;

. that, to me, indic shat people thought of disabled individuals in a
wheelchair—which is a more visible thing, which is why I am sure
they selected a wheelchair—you are not considered to be a whole
person. However, once you are in this stangigg position, that is
normality.
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My parepts were{not given appropriate information in relationship
to equippa€nt. They were instructed not to allow me to get an electric
wheelchair because an electric wheelchair would mean that I would
become more dependent and it was important for me’ to develop
physically. .

Now, it is important for you to know that I am labeled as a
quadriplegic, which means I have limited use of my arms and no use of
my legs, and as I got older it became more in'teresting to see that this
desire on the part of some to make me walk was not only impossible

{to fulfill], but also was detrimental in allowing me to develop as a _

“normal” person. Because what the denial of certain equipment meant
to me was that I was not able to keep up with my peers, and at this
point I am talking about people in my age group, both disabled and
nondisabled. My nickname with my friends was “The Turtle.” I used
to use crutches and braces, and from a medical perspective it was fine
for me to use crutches and braces for therapy, but from an ability to
integrate, it would have taken me 20 minutes to walk from here-across
the room. If I fell, I couldn’t get .up. I couldn’t sit down in a chair by
myself. I couldn’t stand up by myself. But there was never a division
between when therapy was appropriate and when, in fact, it was in my
best interest in terms of making sure that I was going to be able to be
part of society.

When it came time for me to go to elementary school, I was denied
admission into the local public school because the principal informed
my mother that I was a fire hazard. Although'this is outlawed today,
there are still cases all across the country of children being denied
admission into schools based on disability. @

I was on home instruction from first grade to the fourth grade, for
which a teacher came to my house two to three times a week with a
grand total time of 45 minutes to an hour and a half. Otwviously, there
was no social integration going on. Academically, my parents and my
brothers were teaching me at home, but socially I was not getting the
kind of integration that is undoubtedly one of the most important
things one gets in a school setting. ’

When I was in the fourth grade, I was integrated. I was integrated
into a segregated program. I was integrated into a program for
orthopedically disabled childreff who were not ambulatory, and that
meant that they couldn’t’ walk up stairs. I went to school in the
basement of a building, which I then went to and taught at later on.
“The kids upstairs,” as we defined them, were the nondisabled
children. We had no integration except every Friday for assembly.
That was the significant integration that went on.

I was the first to graduate from elementary school from my special
classes and went to high school only because my mother and a number
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of other mothers fought the system to allow us into high school. At
that time, if you were in a wheelchair, you went back to home
insfruction; if you were in a wheelchair, you couldn’t go to school.

One of the most dramatic things for me in high school—and I think
it is absolutely fair to say that this is true for children today—is the fact
that coming from a segregated environment into an integrated
environment was very difficult. There was no introductory period.
There was no conceptualization of the fact that having been in classes
with 10 to 12 children and then being thrown into a schgol with 32
children, going from class to class—again, I didn’t have an electric
wheelchair—made things extremely difficult.

When I enrolled in high school—I grew up in New York—I signed
up for Spanish because, as you know, there are many people in New
York who speak Spanish, and’it seemed to me to be the most relgvant
language to take. However, in my special homeroom, which was just
for disabled kids, there were four of us taking languages and three of
the students were taking French. When I went to my Spanish class, I
was really afraid of being in a class with so many nondisabled children
and having to go from one room to the other without any aides.
(There were no aides in the school to assist you.) So I changed the next
day from Spanish to French because I was able to go to French with
my three disabled friends. I don’t speak French today. There weren’t a
lot of people in New York at that time to speak French with, and it
really is an important issue to look at in relationship to.(1) the
importance of integrating disabled children, which I absolutely believe
in, and (2) the importance of making sure that the integration is done in
a way which best meets the needs of the children and not the needs of
a System which all too frequently is not really out to provide
appropriate services. -

When I graduated from high school, I wasn’t allowed to go on the
stage to receive an award because the principal decided that the three
steps up to the podium was something that I shouldn’t have to go .
through. Actually, he didn’t want me up on the podium because I was
in a wheelchair. Finally, he agreed to.allow me up on the stage, but
only if I would sit in the back and not come to the front.

When I went to college, I went to a very small school. The’
counseling that I got in college is definitely something that needs to be i
pointed out because I would like to say that things have significantly
changed between 1963, 1964, and 1965, when I was deciding to go to
college, and today; but I don’t think—and I think you could take a poll
of people in the room—I don’t think that things in fact have changed -
dramatically. )

I made my decision to major in speech pathology in the fifth grade,
and that decision was bas;d on a speech therapist in my special classes
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telling me that I was very good in working with children who had
speech difficulties and that I would be able to get a job in a hospital
and, therefore, she thought that that would be a good vocation. I went

-to the department of rehabilitation and took a series of IQ tests and

other batteries of tests. No one really ever sat down and explained to
me what the job market was like, what Jobs existed in 1965, what jobs
would exist in 1975, etc., etc.; so that was the way I made my choice.

When I went to college, a significant number of the disabled women
who were on my campus were majoring in either speech or in social
work because in social work you could also get a job in a hospital, so
you were very secure. :

When I went to college, it was an énlightening experience for me
and probably the beginning of my getting much more actively
involved in what I would *define as the civil rights movement, the
political movement for disabled individuals, There was no disabled
students’ program on campus, and there were steps into the’dormitory
that I had to go to. When we got the college campus to be willing to
do a story on how the campus needed to make itself accessible, the
head of the psychology department decided that it would probably be’
better for disabled students not to g0 to school at this particular
college because it must be too, traumatizing. Therefore, instead of
looking at the issues of architectural barriers, which on this campus I
must point out were relatively few—it was a campus of one square
block; there were two steps into the dormitory which took 2 years to
be ramped. There were no major architectural barriers.

There were, however, significant attitudinal barriers. There were
professors who didn’t want disabled students in their classes, and until
there was a disabled students’ program, it was very difficult to get
yourself admitted into some of these professors’ classes. It wasn’t based

- on the fact that you weren’t qualified to get into the class, because

obviously you were—you’d be accepted into the program; but the .
professor had the ability to keep you out of the program, and if you
have had a chance to review my paper, you will see that a recent study
which was done in California of the university system shows, in fact,
that there still are colleges in California that are experiencing the same
kinds of problems where professors are, in fact, excluding students
from classes and/or departments that are not allowing students to
become enrolled in those classes based on disability, not based on the
ability to perform whatever the academic requirements would be for
the class.

I decided in college that I wanted to major in education and that
was both a statement that I wanted to work with children, and it was
also a statement that in the New York City school system with 70,000
people wesgking in it there were no disabled people who hgd been
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accepted as teachers, who in fact became teachers and were disabled at _

the time they were certified. So I took appropriate courses, and, at that

time, there were not enough teachers to go around and so_jou only

had to take up to 12 credits and you didn’t have to do studefft teaching.
So I never experienced problems of student teaching. However, when
it was time for me to take my exams, I passed my oral exam and I

passed my written exam and I was failed on my medj¢al exam. I took .

my oral exam and my written exam and my, medical exam in buildings
that were physically inaccesible—1I had to be carried up and down the
stairs to get in. When I went for my medical exam, I was greeted by a
doctor who informed me that she had never had to give someone like
me a medical exam. In my younger, youthful years, my response to her
was I had every intention of suing in the event that I“was not given an
appropriate medical evaluation.

I obviously failed my medical evaluation, and when F finally got
notification as to why, it said, “paralysis of both lower extremities
sequela of poliomylitis.” I ran to the dictionary to find out what
*sequela” meant—I thought it was something special—and found out
it meant “because of.” Subsequently, I was able to secure attorneys.
However, at that point, I had tried to get the ACLU to handle the
case. The ACLU informed me that this was a medical decision and,
therefore, no court would be willing to look at the case. When I tried
to explain to them that, in fact, it was a‘civil rights issue, that it was a
denial of a job based purely on a medical diagnosis, not based on my
ability to perform the job, they didn’t even want to interview me.

Some of the relevant questions that the doctor asked me—she
wanted me to show her how I went to the bathroom, and I remember
telling her that unless it was going to be a requirement for me to teach
elementary school children how to go physically to the bathroom, I
didn’t see any relevance in my showing her how I went to the
bathroom. I was no longer at this point using crutches and braces. She
told me I was to come back for a second interview and at this
interview I was to please bring my crutches and braces and to be
wearing them. When I told #er that I would not be spfe to hire using
my crutches and braces, she informed me that, nonetheless, I was o
come back and show her how I could walk ope or two steps.

When I came back for my second medica\ interview, I came back
with an advocate. The advocate was not allowed in the room, but this
time there were two male doctors and this wgman doctor and myself,
and it was written down in my record that I was insubordinate because
I failed to bring my crutches and braces. ei

The long and the short of that story was that Pas fortunate enough
to get Constance Baker Mottley as the judge on the case, who was the
first black woman judge appointed to the Federal district court, and

235

- Rl




she basically made it clear that she was going to keep the case and that
it looked like she was going to rule in our favor. So they settled out of
court. Then I couldn’t get a placement. Finally, I was placed in a
school that I had been a student in, and that was a very interesting
experience because it really brought home to me the problems that
were going on in special education.

As a student I had particularly felt—and I couldn’t articulate it that
clearly—that the goals of the teachers for special education children—
and I am not saying this is true for all special education teachers—but
that the goals of many of the special education teachers were not the
same goals that they had fer nondisabled children, that there was a
much lower expectation that disabled children, in fact, were going to
be able to achieve. So, consequently, the quality of education that
went on was really substandard.

Now, when I went into the system—during my court battle I had
been getting a lot of publicity and had been speaking out a lot on the
problems—a number of the teachers in the school considered me
rather a pariah because of my statements about what I felt were the
problems in special education. I think many of those problems, as I
said, are still going on today. I think that special education teachers
have not had the kind of training they need to ensure that disabled
children receive appropriate education, and I think, quite frankly, that
one of the big problems going on in special education today is that
special education teachers are terrified at the thought of teaching
nondisabled children. So when we look at the issue of integrating
nondisabled children into regular classes with the prospect of special
education teachers going into the regular classroom, I think there is a
real problem because those teachers are really afraid of moving into
the regular mainstream—Ileast restrictive educational enviropments:

The scenario in all of this, I think, is to point out that the services
that have been available to disabled people in this country have been
spotty, have been inferior, have not allowed disabled people to move
into the mainstream of life. One of the remedies to this problem that
has been developed across the country is what are being called
independent living programs. These are programs that in many cases
Are run by disabled individuals, and we are beginning to develop a
whole range of services which look at the disabled individual as a
whole persqg so that the kinds of services that are being provided are
being prov&l not only to the disabled person, but to the significant
others, whether it is a husband, a wife, siblings, mothers, fathers. The
services range from attendant care (where we are able to assist others
in finding people who can come into their home3 to assist them in
getting out of bed, in getting dressed, in moving about in the,

.
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community, and driving a vehicle, if that is necessary) to assisting them
in finding actual placements in housing in the community.

One of the big problems that still plagues disabled people in this
country—and when I talk about disabled individuals I am, of course,
also including eldesly individuals—is the problem of institutionaliza-
tion. The number of institutions that exist in, this country and the
number of disabled people who are placed in institutions in this
country is, rather appalling. The cost to the taxpayer and the
deprim to the disabled individual is something that needs serious
consideration. In California, it costs approximately $40,000 annually to
warehouse a person in a State institution.

The services continue to go onyto try to move people out of
institutions, to move people into community living arrangements; by
that I mean people living in housgs, people living in apartments, people
choostfik where they wish to five in a community, in the same way
that nondisabled people choose to live in their community.

We assist people in making sure their equipment can be maintained.
Equipment maintenance in this country is pretty appalling. When I
lived outside of California, it could take anywhere from a week to a
couple of months to get a wheelchair fixed. Obviously, if your
wheelchair is the equivalent of your legs and you broke your leg and
someone said, “You’re going to have to wait 1 or 2 months to get your
leg fixed,” that wouldn’t be a very acceptable approach to the
situation. But as far as the ability to get equipment repaired in this
country, there is not very much ‘going on in a very organized way.

The comment was made yesterday that when blacks were denied
the opportunity to utilize transportation, it was simple: You couldn’t
sit in the front of the bus because you were black. Today, what goes on
in the area of transportation and other needs of disabled individuals is
that we study why .it is not going to be “effective for disabled
individuals to use the system. In the case of transportation, we see that
there are millions and millions and millions of dollars being spent by
the Federal Government to show why disabled people, in fact, should
not, cannot, will not, and do not want to use public transportation.

The reality of the situation is that disabled individuals want to be
able to use everything that exists within communities, that we want to
be able to be mainstreamed, that we want to be able to become an
integral part of this country, that the charitable approach, which has
long existed in this country and around the world, which basically
allows the Jerry Lewis telethons to go on, allows the Easter Seal
telethons to go on, etc,, etc., telethons which in fact do not allow for
pride within disabled people, but rather continue to prey on the fears
of nondisabled people becoming like us—*give money so that you
don’t have one of us.” The government really has allowed glese kinds
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of programs, telethons, to continue because of its failure to provnde
appropriate services. g

So that I think if the Commission can make some strong recomm@izg;
dations which begin to deal with the needs of disabled individuals—
and for sure in this case disabled people are not the only ones plagued
with a fragmented system that does not employ the constltuency that
needs to be employed in order to provnde appropriate services—in our
case nondisabled people continually provide services to disabled
individuals—the recommendations would be welcomed in the disabled
community, and if the recommendations would be heeded by other
representatives in the government it would be a miracle.

Thanks. i .

CHAIRMAN FLEMMING. Thank you very much. ’

[Applause ]

CHAIRMAN FLEMMING. The next panehst is Mr. Rudy Frank who is
the Acting Director of the External Technical Assistance Division in
the Office for Civil Rights in the new Department of Education. Unitl
May 4 Mr. Frank was Chief of the External Technical Assistance
Branch in the Office for Civil Rights in HEW. This office provides
technical assistance in implementing section 504 of the Rehabilitation
Act of 1973. It also dispenses approximately $6 million in contracts to
organizations, public officials, disabled persons, and service provnders
such as schools and hospitals.

Prior to his work 'in the Department of Education and HEW, Mr
Frank was responsible for developing disability policy in the Office of
Policy Planning and Evaluation in the Community Services Adminis-
tration.

We are very happy to have you with us, Mr. Frank.

STATEMENT OF RUDY FRANK, ACTING ,DIRECTOR,
EXTERNAL TECHNICAL ASSISTANCE DIVISION, OFFICE FOR
CIVIL RIGHTS, U.S. DEPARTMENT OF EDUCATION

MR. FRANK. Thank you very much.

I should, by way of further background about myself, mention that,
although I am a disabled Federal employee at the middle-management
level, it was only in the last 4 ygars that T have become professionally

“involved in disability issues. Prior to that time I worked with the
Office of Economit Opportunity on pregram planning issues and was
one of a relative handful of disabled Federal employees at my level. I
mention that because I think one of the things that Judy Heumann
touched on in her verbal commentary today and has articulated in
detail in her excellent paper is that the service mixes in social service
programs are affected by the service providers in the first instance and
only secondarily by the needs of the serv1ce recipients. That is evident
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in senior citizen feeding programs around the country, where we have
lots of programs that give people congregate feeding 5 days a week. I

* don’t know about you, but I eat 7 days a week. It is even more evident

.

in the social service programs that are especially targeted on disabled
individuals. Let me tell you what I mean.

. We have a Federal-State vocational rehablhtatlon system that costs
$2 billion per year when you include the other agency add-ins. If you
call a vocational rehabilitation office in whatever city you happen to
be in, like here in D.C:, and say, “I'm a disabled person. I just got here.
I got out of an institution. How do I find housing that is accessible?”
they will say, “We have no idea. We don t do that sort of thing.” And
they don’t.

.If you call them and say, “I'm trying to get on SSI for temporary
income. I'm a didabled person. I'm sure I qualify, but they say I don't.
How can I get help?” they will say, “We don’t know how you can do
that.”

If you call them and ask about emergency wheelchalr repair,
because you are stuck in a broken electric wheelchair at the corner of
14th and whatever and need to know how you can get emergency
wheelchair repair, they don’t do that sort of thing. They have no idea
who does. ’

This is true in most of the East Coast cities and in almost all States.
In the West where independent living projects have sprung ﬁg, you
have a different phenomenon. Independent living projects are projects
planned and organized by disabled persons funded through a catchall
variety of funding services and very recently being funded by the
Rehabilitation Services Administration in a very small way. !

Where disabled people are actually involved in the.planning of the
programs and involved in the administration of them, there is a very
different kind of service mix. There, you have available pools of
attendants to help people who cannot deal with the basic needs of
persgpal care. If you have just been in an institution and come out and

‘need somebody to help you get dressed and get out so you can go to

work, they have that kind of service available. They don’t say, “It’s
not my department. We don’t do that sort of thing.”” They. do have
emergency wheelchair repair. They do have on a very, very limited
budget a fairly creative way of scanning the housing market, which we
all know is tight, and trying to find out where the accessible houses
and apartments are and trying to work a deal with the local housing
authority for reserved slotsfor disabled persons.

The intervention of disabled persons in the planning of these local
programs has made a world of difference in the kinds of services
provided by those programs. I think that is one of the points we have

-
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to consider as we look to the planning and delivery of national
‘programs.

When you look at the history of the Federal Government’s lack of
success in planning for Indians without involvement by the Indians, as
witnessed in the old BIA, there is an analogy. You had a lot of non-
Indians in Washington planning and operating programs for Indians.
The record of that program is laid out in the grim statistics that you

_ are all familiar with involving the Indian population.

It wasn’t very many years ago when there were virtually no black
or Hispanic officials at the middle-management or senior-management
levels-in the Federal Government in social programs. For example,
wery few minority executives were involved in planning forfthe old

- public housing programs although these programs dealt extensively
with minority populations. While representation of women and
minority-group members is still less than it should be at the decision-
making level in most Federal programs, there has been real progress
under leaders such as Pat Harris. However, this pattern of progress is

.not true as regards_ disability programs, and I think we need to be
concerned as to why it is not.

As Judy mentioned, there are 35 million disabled persons in this
country. Disabled persons are, in fact, the largest and most diverse,
American minority group. They overlap; by the way, rather drastical-
ly with other minority populations. The incidence of disability among
black Americans, for. example, is twice the incidence among white
Americans.

But if you look at the management ranks in the service-providing
agencies, be they Federal or State or even local, you don't find
disabled folks making decisions or recommending solutions. Why is
that so? Well, I think it has to do rather more with values in how
disabled people are perceived than with our abilities to do a job or
even the question of whether or not we are qualified.

With regard to the qualifications question, the vocational rehabilita-
tion system does do one thing. It sends thousands of us to college—
that system sent me through college, which I appreciate. But even
though thousands of disabled people finish college, they also remain
unemployed after a very expensive, federally financed undergraduate
and graduate training\ They are out there; they are qualified, but they
don’t get hired.

The Federal Government has created something called a schedule A
appointment so that severely disabled persons could be hired without
any kind of reference to a civil service register or any kind of
competition. So the argument that “Civil service procedures prevent
us from hiring” is clearly invalid, because there i isn’t that smokescreen
to hide behind. It is not a matter ot/ merit competmon and civil service
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registers, because there exists an authority to go around those registers.

There exists, as a matter of fact, a mandate, an unfulfilled legal '

mandate, to take affirmative action to hire and upgrade disabled
persons in the Federal Government.

Many States have parallel procedures in their legislation, but the .

affirmative action somehow has not been happening. I urge you to

look at the reasons why. I think the reasons are in good part,

attitudinal.

We have, as I indicated, a value problem in whether disabled people -

are perceived as the kind of people you would want representing us,
the public, in making decisions and managing programs. We have the
same kind of value system shown in all sectors of public dialogue. Judy

mentioned mass transit. The one-time cost of making the entire_

American mass transit system accessible to disabled persons might be
as much as $6 billion, spread over a 30-year period. It might cost that
much. That figure of $6 billion is, by comc1dence, the annual budget of

, the space program.

Now, disabled Americans don’t necessarily want to ride in a space
shuttle, but they do want to ride the buses and subways to get to work
like you and I and everybody else, and right now they can’t. Somehow
a one-time expenditure to help disabled persons is unthinkably
inflationary, while an annual expenditure to run the space program is
not inflationary. So this is a question of values, and I hope that the
Commission would add its voice to that question, in considering how
Armerica makes choices which affect the lives of disabled people.

One other point I would like to make. A lot of the problems we-are
seeing, as Judy mentions in her paper, are solvable under this
administration. Section 504, which was passed in 1973, provides ample
aGthority for Federal agencies to deal with all those questions.
Currently, only 8 of the 28 Federal agencies have final regulations on
section 504. This is some 7 years aftenthe law was passed.

President Carter just recently committed all government agencies to
issuing regulations on section 504 by the end of December 1980. I
would hope that the Commission would monitor this process and
would hope you would look in particular at the need for a technical
assistance effort to help grantees and disabled persons understand What
their responsibilities and rights are. At the Department of HEW, we
spent over $5 million a year for the last 3 years in a process of
providing assistance to school administrators and hospital administra-
tors and disabled citizens in determining specifically what has to
happen to those specialized progr to comply with the rather
general requirements of the law. 3"‘\&

I am not sure that the governmen\ understands that yet. The
agencies that I have talked to are not planning to reserve technical
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assistance monies, and I think it is important that they do, because the
law is not self-enforcing and the grantees, the local program operators
will need a lot of help in figuring out specifically how to make their
programs comply.

I mentioned the $5 million per year for HEW. That sounds like a lot
of money.ml;%s(nparison, we are spending some $44 million a year on
technical assistance on school desegregation. That is good. It is

"important that we continue doing that.

That basically is it.’ .

CHAIRMAN FLEMMING. Thank you very much.

[Applause.]

CHAIRMAN FLEMMING. Our next panelist is Ms. Yetta W. Galiber.
Ms. Galiber is responsible for the administration of the protection and
advocacy system for the District of Columbia. The center pursues
légal, administrative, and other appropriate remedies to ensure the
protection of the rights of disabled persons. She is active in many
community organizations involving the handicapped and has done
several studies and research projects on handicapped issues.

I would also like to note the fact that she is a member of the
Advisory Committee to the U.S. Commission on Civil Rights from the
District of Columbia.

We are very happy to welcome you.

STATEMENT OF YETTA W. GALIBER, EXECUTIVE DIRECTOR,
INFORMATION CENTER FOR HANDICAPPED INDIVIDUALS,
INC., WASHINGTON, D.C.

Ms. GALIBER. Thank you very much. :

Ms. ann’s paper provided a clear overview of the discrimina-
toriﬂi&s id? the delivery of social services to handicapped
individuals. In her paper Ms. Heumann mentioned the fact that, as
with ethnic minorities, deep attitudinal fears- color the interaction
between the disabled minority and the rest of America. This observa-
tion leads into the concern I wish to address regarding the problems of
ethnic minority,_handicapped persons and also a discussion of the
services of the Information Center for Handicapped Individuals.

We in the United States of America are faced with a dilemma of
staggering seriousness. Our ethnic minority handicapped citiszr{: are
suffering, are being ignored, are dying physically and spiritually. A
brief glance at the contours of our national patterns would at first
serve to support the belief that we have only infinite reverence and
tenderest compassion for our handicapped citizens. Yet, upon closer
examination, we see that too many minority handicapped persons are
hungry, unclothed, unemployed, unsheltered, and completely unaware
of the better life which is their right. .
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Daily we see them by the hundreds in magazines, newspapers, on
television; their eyes and the overpowering conviction of their
circumstance cuts clearly through to something deep within us. We
are made uncomfortable. We search in ourselves for something that
will alleviate the guilt that we feel. Perhaps if we could talk to them, if
we could say, “Look, here’s how it is: Nothing’s guaranteed. Let’s try
to understand. Try to hang on to survive. One day we will reach out to
you,” and perhaps, through some extraordinary effort, we could make
some of them understand, could make some of them continue to wait
patiently for the day of their self-deliverance. Yet, we know some of
them are limited in the use of their very tools of understanding.

In the last two decades, in an effort to express our growing concern
for neglected persons, our society has thrust itself deeply into the area
of personal rehabilitation. This concern has been evidenced nowhere
more strongly than in legislation resulting in programs designed to
help handicapped persons. Regulations to these laws clearly require
outreach so that ethnic minorities can share in these rights and have
their ways of life respected and incorporated into institutional and
social service programs.

However, as a result of the historical climate and ever-present
racism, they are overrepresented in every statistical indicator of
socioeconomic and health ranks, and remain at risk with continuous
and periodic episodes of acute anxiety attacks, depression, and
personality disorders in an attempt to survive. Members of racial-
ethnic groups are isolated from the mainstream of the service delivery
systems and experience great problems in locating and accessing
services. Social service professionals traditionally show concern for -
the problems of minority handicapped persons, but more often than
not this concern has been patronizing and self-fulfilling of the needs of
the majority establishment rather than that of minorities.

Advocacy and outreach are essential if the necessary program
changes are to be made to ensure services for ethnic minority
handicapped persons. Information is power. Most minority handi-
capped people do not have the information translated to them in
understandable terms. This contributes to little or no participation of
minority families in service planning due to limited knowledge,
attitudinal constraints, and economic barriers.

From a national study of minority participation in the developmen-
tal disabilities movement conducted by New Dimensions in Communi-
ty Service in San Francisco, California, I quote: “'It is essential that
service agencies make a special effort to recruit minorities into the
planning and decisionmaking processes.”

A review of the literature dealing with service providers reveals, for
example, that Mexican American children are enrolled in special
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education classes at twice their proportion in regular classes. Black
children are placed in programs for the educable mentally retarded at
three times the white rate. Among some Native Americans deviance is
accepted. The child born with a handicap is not evaluated negatively.
It is assumed in these groups that the child has the prenatal choice of
how he wishes to be born and, if handicapped, is so by choice.
Twenty-five percent of Spanish-speaking people are -below the
poverty level, 15 percent are unemployed, and the dropout rate from
school ranges from 50 to 80 percent with educational underachieve-
ment being an universal copgern. These inequities and mlsconceptlons
are to a large extent due to ‘:Q"?- sk of information.

It seems appropriate at thi¥¥fime to discuss the programs of the
Information Center for Handicapped Individuals in the hope that its
unique total and personal response to handicapped persons will inspire
its replication in other States.

In 1969 the U.S. Office of Education, Bureau of Educatlon for the
Handicapped, funded the Information Center” The center’s compila-
tion and revision of resource information has resulted in the publica-
tion of the Directory of Services for Handicapping Conditions, the
Directory of Social Services for the Spanish-Speaking Population, Here
Comes the Sun, an annual directory of summer programs for handi-
capped children, and Access Washington, a guide to metropolitan
Washington for the physically disabled. These publications are
distributed to universities, hospitals, local and national government
agencies, schools, parents, and other interested organizations.

The scope and depth of the Information Center for Handicapped
Individuals services of the past year have been developed around the
principles of the center’s advocacy role in the District of Columbia
and metropolitan area. Its track record is in providing information,
referral, follow-along, outreach, linking the handicapped\ctsogulation
with resources and services, and its forefrontness in iden ifying the
comprehensive needs of handicapped citizens. This resource informa-
tion, combined with the results of area statistical studies, enables the
center to document unmet needs and gaps in services.

In 1971 the District of Columbia government recognized the center
as a viable community-based repository of information and services
and is to date funding its operation. The mayor of the District of
Columbia designated the center as the protection and advocacy system
for developmentally disabled persons on August 1, 1979. The Voca-
tional Rehabilitation Services Administration has contracted with the
Information Center to serve as the city’s client assistance project. Staff
serve as ombudsmen on behalf of rehabilitation clients and client

advocates. . />
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The Information Cénter, under contract with the Developmental
Disabilities State Planning Council, recently completed a study
conducted in two phases. Phase one eonsisted of identification of
persons with developmental disabilities in the District of Columbia and
the identification of services available to these persons. Phase two was
the determination of public knowledge of and attitudes toward persons
with developmental disabilities.

I believe that the findings of phase two of the study can apply to the
entire country, and I would like to sharé the findings with you. An
exhaustive examination of the data generated in phase two identifies
the problem. Although there are many persons in the community who
evidence positive attitudes toward developmentally disabled persons, a
substantial portion of the population continues to harbor negative
attitudes, essentially based in myths and age-old stereotypes, refuted
repeatedly by researchers and program practitioners. These negative
attitudes are manifest in disggiminatory behaviors toward developmen-
tally disabled persons in 921-::ational programs, employment, residen-
tial pursuits, and other vital facets of their day-to-day lives.

Philosophically, our society has moved away from the notiod that
institutional care and confinement is the most appropriate option for
developmentally disabled persons. While it is encouraging that 70

" percent of those participating in this study agreed that institutional

care is not “generally necessary, it is distressing that 30 percent
continued to subscribe to institutional care as both necessary and
viable. '

The ramifications of the negative attitudes held by these persons
become ever clearer when one attempts to initiate commumty-based
upplant institutional care. Resistance to the development
is sufficient to establish the case for the significant
negative impact thabcan be exerted by such attitudes. ”

-Among practitionegs in the field, gainful employment, either
sheltered or competitive, has long been accepted as a realistic goal for
the prepanderance of developmentally disabled persons. Yet, despite
the many corroborations of this fact, current data demonstrate that
negative attitudes continue to persist concerning the employment
petential and capabilitigs of developmentally disabled persons.

These attitudes wefe expressed significantly more by males than
females, a fact which occasioned even more concern when one
remembers that males continue to dominate in supervisory and
administrative capacities. This significantly affects the initial employ-

‘ment and later job success of the developmentally disabled person.

Therefore, job success for developmentally disabled persons will
depend not orily on effective training, but also on the existence of
accepting attitudes in the employment market.

.
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Respondents 55 years of age and older, had negative attitudes to a
significant degree in comparison with younger participants. It may be
that older respondents have received more exposure to stereotypes and
myths concerning developmentally disabled persons and thus are more
resistant to change and to adopting new perceptions of these
individuals.

The data further indicated that those of lower income tend to hold

" negative attitl;aes to a greater degree than those of better financial - -

means. The atti evident in this group include many of the
longstanding myths.” These include the notion that developmentally
disabled persons should be confined to institutions, are mentally ill, are
more prone to criminal activity, cannot hold jobs, and cannot profit
from training. The principal significance in terms of effect ties in with
the efforts to develop community-based services. Negative attitudes
held by this group can act as significant deterrents to the development
of vitally needed services. The development of group homes and other
residential programs in the community is inhibited. Mainstreaming in
public school classrooms is made exceedingly difficult, and employ-
ment success of developmentally disabled persons is significantly
impeded by the resistance.

Now is the time when we must embark upon a full-scale, systematic,
public education program in order to enlighten the general public
more effectively. Fundamental attitudinal change will occur only
through enlightenment, effective information, and eradication of the
ignorance that ehgenders prejudice and discrimination. 4

In clgsing, I strongly recommend that, since 1981 will be the,
Internatibnal Year of the Handicapped, we in the United States of
America devote-the year to accomplishing realistic objectives—that
one objective be promoting meaningful outreach efforts to provide
appropriate services to the ethnic minority handicapped populations in
this country. K .

Thank you,

CHAIRMAN FLEMMING. Thank you very much.

[Applause.]

CHAIRMAN FLEMMING. Our final panelist dealing with this subject

- of social services and the handicapped is Mr. Irving Peltz, who is

presently Program Coordinator for Severely Disabled Veterans at the

Veterans Administration. He counsels veterans on the benefits to

which they are entitled following their discharge from military

service. .
Mr. Peltz has been active ip veterans affairs since his disability

discharge from the Army in 1945. He is a combat veteran of World

War II and saw action in the North African and Italian campaigns.
We are very happy to have you with us.
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STATEMENT OF IRVING PELTZ, PROGRAM COORDINATOR
FOR SEVERELY DISABLED VETERANS, VETERANS
ADMINISTRATION -

MR. PELTZ. Thank you. ’

First, I would like to bring you greetings from the Administrator of
Veterans Affairs, Max Cleland, who happens to be a disabled veteran
himself, severely disabled in Vietnam. He had gone through the system
on rehabilitation for his medical conditions, rehabilitation for his
physical conditions, vocational rehabilitation, and he knows what the
system has to offer.

We of the VA are quite aware of the challenge that we have There
are now 30 million veterans in the Nation of all wars: World War I,
World” War 1I, Korean conflict, and the Vietnam era. About 2.5
million are service disabled and about 2 million are disabled with
various conditions that are not due to their service, but happened since
they have come out of service. ’ :

As the third largest agency in this Nation, we have about a quarter
of a million employees with a $20 billion budget in order to service the

. veterans of the Nation and particularly the disabled veterans. We have
172 VA medical centers consisting of outpatient clinics and hospitals
with inpatient treatment, general/medical surgery, and research. We
have offsite 101 satellite clinics around the country and 58 VA
regional offices. They are all directed to service the needs of veterans
in this Nation and particularly the disabled veterans, his dependents,
and survivors.

A majority of the veterans returning fromqghe wars served, returned
to their home communities, picked up their lives, and successfully
readjusted and entered the mainstream of society. However, we are
concerned in reaching those who have not adjusted well. It is clear
that smaller target groups of service disabled, educationally disadvan-
taged, unemployed, incarcerated, minority, aged, and those with
psychological stress disorders need our special attention.

I have given you.target groups and the reason I have is because
when we talk about disabled, the disabled can be unemployed; the
disabled can be in need of psychological services; the disabled can be,
and we find them, incarcerated; many of the. disabled are aged.
Thereforé, I thought if I would give you am outline of our outreach
efforts to reach these target groups to provide the services they are
entitled to, that maybe it would give insight as to what we age trying
to do and how we are trymg to service the disabled veterans of the
Nation.

When I say ‘‘disabled veterans” or ‘“‘veterans,” I am talking about
those citizens who have discharged their obligation of citizenship and_
served their country honorably in the Armed Forces of the I_{nited’
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States and then suffered an injury, disease, wounds,"or a disability
because of such service. )

We talk about civil rights. I am going to talk about part of the civil
rights, what we call veterans rights. This is contained in Title 38, U.S.
Code. The veteran has a right to know about the benefits and services
that are available to him, those benefits that he has earned because of
his military service. But if he is to receive these Federal benefits and
veterans rights, he has to know, because the one thing we all must
recognize, with all the laws granting benefits that we talk about and all
the things that we say should be done for our returning veterans, it is
not automatic. None of the benefits are automatically provided.
Therefore, that disabled veteran has to initiate a claim for each benefit.
He has to file an application. He has to request. And if he doesn’t, no
matter how severe his disabilities may be, no matter how well he has
served his country, he will receive absolute zero, nothing. Therefore,
we are obligated, with all the laws we say we have on the books and
all the benefits-that a grateful Nation has provided for these citizens
who did discharge their obligation as citizens—we have to in some
way reach them.

Therefore, I have a short outline of the VA's outreach efforts to
reach and serve these special target groups of veterans and help them

-make a good readjustment. VA’s outreach begins for the service

disabled before his military service ends. Through liaisen with the
military services, the VA provides assistance in training to their
counselors on veterans benefits in order that they may conduct certain

- separation briefings to let that serviceman know before he comes home

about the Federal benefits and the VA services that are available to
him. ,
Direct assistance is provided to those servicemen patient§ in need of
vocational rehabilitation counseling at the military hospitals. Again,
this is before their separation. Mativational visits are set up and
followup contacts are made within 60 days after their Separation from
service, there again, in order to motivate the disabled veteran to take
advantage of VA’s vocatiofal rehabilitation, education, and training

programs. Followup contacts are made for those disabled veterans'

who may have entered the program and dropped out and, for some
reason, had not completed their rehabilitation.’

We developed a number of special projects in cooperation with the
Department of Labor and, in the private sector, the National Alliance
of Business, and I would like to highlight a few of them. The VA has
mailed out to all disabled veterans a questionnaire offering counseling,
vocational rehabilitation, job-finding assistance, and in addition we
then set up a referral to the local veterans employment representatives

. stationed in the community at thé State employmeént security. job

. ER
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services’ offices throughout the country, about 2,400 offices. Wg then
set up a miniresume profile program as part of this for the unemployed ,
veteran that would be prepared by the local veterans employment
representative and sent to the National Alliance of Business, and
through their metro offices around the country, they would distribute
these miniresumes to their participating companies. As I understand,
they had about 40,000 or 50,000 participating companies. '
We comfleted this program and are reviewing the possibility of
continuing it. Also, in cooperation with the Department of Labor and
the State employment security agencies, the VA provides lists of
service-disabled * veterans to their disabled Vietnam-era veterans
outreach program (DVOP) representatives. We developed a VA
training program to train the DVOP representatives in reference to the
benefits and the VA services that are available. An outreach effort is

made by the DVOP representative in order to provide employment

counseling and job placement services for the disabled veteran.

We have career development centers (CDC) located at our regional
offices for special employment services to the disabled, the education-
ally disadvantaged, and those in need of vocational readjustment
counseling. The CDC provides counseling and career planning,
occupational information, marketing job skills, and job-finding assis-
tance. )

We have mail-outs of notices to all eligible applicants of the severely
disabled veteran who may be entitled to special services such as the
specially adapted “wheelchair” housing program for the severely
disabled—paraplegics and amputees. We have mail-outs for therapeu-
tic and rehabilitative devices that are sent to all disabled veterans who
are in receipt of special monthly compensation or in receipt of aid and
attendance. »

We continue to send out notices for those who may be entitled to
outpatient treatment for any medical condition if they have a 50
percent disability or greater, and. we advise them of the medical care
provided under the CHAPV A program for dependents and survivors
of totally disabled veterans.

‘We have visual-impairment teams to provide services to blinded
veterans in their home communities and assist in medical care, veteran
benefit programs, devices to help overcome blindness, and referrals to.
blind rehabilitation centers and clinics. :

We have the outreach rehabilitation technicians who are with 33
drug dependency wellite clinics. The ORT seeks out and offers these
services to disabled veterans in the community who may be in need of
this specialized treatment. S .

There is a continuing outreach effort to locate and recruit disabled
veterans for job openings with our agency. The VA is a member of the
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Work Group on Disabled Veterans of the Interagency Committee on
Handﬁpped Employees. Contacts are made with national veterans
organizations, State employment security agencies, Office of Personnel
. Management, and VA’s own counseling and assistance” staff, and
through competitive civil service procedures and, by special authority,
noncompetitive appointments are made under the VRA, veterans
readjustment appointments, under the Vietnam Era Readjustment
Assistance Act of 1974, and the civil service regulations of 315.604 .
concerning disabled veterans under vocational rehabilitation training
with a Federal agency and appointment on completion of such a
program.

Of course, the disabled veteran is labeled in any which way you

. . want—I have heard this over and over again during the 2 days we

* have been here—the disabled veteran can be ecohomically disadvan-

taged, he can be minority, he can be incarcerated—you name it. In
addition to that, he has a disability. |

Through our veterans’ assistance discharge system, a complete
packet of veterans benefit information is sent to the returning veteran.
Included are applications and enrollment forms for vocational rehabili-
tation and training, certificates of eligibility for home loan guarantees,
veterans group insurance, and the telephone number and address of the
nearest VA office ready to assist him. A reminder letter is again sent

t 6 months after his separation with the same information and again
urging him to come in for services.

There have been special programs implemented by the Department
of 'Medicine and Surgery concerning readjustment counseling for the
Vietnam-era veteran. You may have heard of thé vet reach program.

~There are about 86 storefront areas where they seek out those who
have psychological stress disorders and may need special help. We
have set up peer group visits to the disabled veteran and basically, of
course, realizing that no matter what services you provide and
rehabilitation and counseling and the ‘medical care and all that, the end
result is a job. If that disabled veteran is not placed in suitable
employment where he can support himself and his family, then you
fail. The Veterans Administration’s primary objective is ‘to help
rehabilitate the disabled veteran so that he gets to that point. But the
primary function for such employment services belongs to the
Department of Labor and the State employment security agencies
throughout the country. We have worked very closely with them in
developing coordinated interagency programs to deliver the services
to the disabled veterans.

I had some highlights of some special programs that we have been
providing for the minority veteran, female veteran, incarcerated
veteran, and I am just trying to get past it. Of course, I heard bef(})}e,
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. about the American Indian, the Native American. We have special N
programs in reaching him and servicing him concerning his disability.

Overall, I have heard that drug- and alcohol-dependent veterans
may not be disabled, and I think we in the VA feel that it is quite a
severe disability and we, tHerefore, set up treatmeng programs in order
to rehabilitate them to reach the point where they can be employable.

And, of course, the aged veteran is encountering many, many, many
kinds of disabilitigs. We have outreach services to the senior citizens
centers and nursing homes in order to provide whatever services we
poSSnbly can, and we are cooperating with HEW and their committee
on aging to sée what we can possibly do to help m in their
rehabilitation.

Because of time, I will close by saying that I reg gmze that .the
disabled veteraﬁ falls into a little different kind of category when we
talk about the handicapped individuals of the Nation. He has specific
benefits provided for him because of his service, and what the VA is
trying to do is to see to it that rehabilitation takes place, medically,
physically, and vocatlonally, so he can take his place in society.

Thank you very much. w
CHAIRMAN FLEMMING. Thank you very much
[Applause.] *

CHAIRMAN FLEMMING. Commissioner Horn.

VIicE CHAIRMAN HORN. I would like to ask Mr. Frank and a number
of you a series of questions.  *

Mr. Frank, has the Office for Civil Rights in the Department of
Education examined the need for natidnwide ‘data with regard to the
handicapped so that it can better measure whether progress is being
made or isn’t being made? And-I am wondering, in your examination
of the lack of data or the need for data, to what degree have you
established relationships with the Bureau of the Census and, perhaps,
sought to have reimbursable studies done by Census to help gather the
data the Department of Education needs to function in this area?

MR. FrRANK. In terms of actually gathering data, there has been a
good deal of effort by OCR when it was part of the Department of
Health, Education, and Welfare. I believe Ms. Galiber cited some
figures on the representation of minority populations in the educable
mentally retarded categories around the country in the school systems,
and those figures come from a national survey which OCR .completed
fairly recently.

VICE CHAIRMAN HORN. Well, let's get that in the record at this
point, if we might. I would like that survey placed into the record so
we could analyze it. L

MR. FRANK. Yes, sir. We will provide that.
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- If you could provide. it and at this point in
toit. ,

-

programs.
ibit No. 16.]

VICE CHAIRMANYHORN. Plea¥alo. ,
Ms. HEUMANN. I think that it is interesting to point out—I have not
been involved in the development of the census questions, -but again
we find ourselves in the situation where the census information is only
going to be looking at persons 16 to 64, noninstitutionalized, and I
think that is a critical problem. We are not going to have accurate
information on the number of people below the age of 16. People in
institutions again are being discarded, and the questions which are
being asked, as was discussed yesterday, I think are inappropriate.

But I would also like to point out that the agency that I am working
with is critically concerned about the methodology in which the
census data is even bemg collected for disabled individuals. For
example, if you look at 504 materials that are developed that are going
to be utl]lZCd dispersed through Federal monies, are supposed to
“reflect the fact that disabled individuals are part of the group. If, you
can recall any of the advertisements on TV giving information on the
census, if any of you have seen interpreters and/or captioning on any
of those advertisements, you are doing better on the east coast than on
the west coast, because we haven’t.

Additionally, the program that I work in, as I said, is run gy disabled
people. The Census Bureau came over to my agency and I was
thrilled; they wanted to giVe s information. The literature doesn’t
reflect disability, doesn’t mention disability, doesn’t show disabled,
people, and when we even asked the gentleman to please show us
copies of the questions that were going to deal with disability, he
didn’t even know what we were talking about.“So the people who are

. 252




actually getting involved in the distribution are ill-informed and the
literature is, in my opinion, illegally drawn up. :

VICE CHAIRMAN Horn. I would like you to please feel free to
furnish for the record any specific suggestions you have as to the type
of questions which should have been asked in this area, as well as the
methodology. Now, as I understand ‘it, we are talkmg about two
possibilities here. One is the general long-form question which might
be followedup on during a mini census in 1982. We also have the
problem of a mid-decade census.

It seems to me we have an opportunity to try to get this area of
concern in a proper framework by that time so that we overcome
some of the methodological problems you are talking about. '

~ Ms. HEUMANN. You might also want to-look back historically on
census collection, because until about 1930 there was extenSWe data
collected on disability, and after 1930 things really fell apart.

VICE CHAIRMAN HORN. Ms. Galiber, I would like to just ask you
briefly: What was the scope of the survey to which you referred? I
wasn’t quite clear on that.

Ms. GALIBER. The survey was conducted in the District of
Columbia. A random sample of over 700 people participated-in the
study.

And could I also’ mention, along wnth the findings of the Office of
Civil Rights, that I would like to supply you with a paper from the
~Children’s Defense Fund that speaks to the lack of enforcement on the
part of the Bureau of Education for the Handicapped. ’

VICE CHAIRMAN HoORN. Please do. We would be glad ‘to have that
at this point in the record. .

CHAIRMAN FLEMMING. Without objection, that will be inserted at
this pomt

[The items referred to are: A Survey on Identzf cation of and Attitudes
Toward Persons with Developmental Disabilities in the District of
Columbia , Information Center for Handicapped Individuals, Inc.,

- Washington, D.C. 1976; and Report by the Education Advocates
Coalition on Federal Compliance Activities to Implement the Education
- for All Handicapped Children Act (Pub. L. No. 94—1422 Aprll 16, 1980.]

VICE CHAIRMAN HoRN. Now, one question on your survey: Did
you find, when you analyzed the random sample of 700 from the .
District of Columbia, that there was any difference in attitude toward
this handicapped minority from those who were in other minorities? I
am thinking now of black, nonhandicapped,etc. Did you see any more,
shall we say, “understanding, tolerance,” whatever you want to call it,
toward those problems? Because you mentioned that you were
concerned about the attitude of those of low income and those of the
aged. ¢ '

«
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Ms. GALIBER. This is a majority black community, so the majority
of respondents were black. Nevertheless, members of the white race
did participate in the survey and we didn’t notice that the attitudes of
whites were different than blacks. Those of good financial means
seemed to have a positive attitude toward the developmentally
disabled and those that were poor had negative attitudes.

VICE CHAIRMAN HORN. Okay. So it is more of a so¢ioeconomic
class upderstanding. ‘ ¥ '

Ms. GALIBER. Right.

VICE CHAIRMAN HORN. Mr. Peltz, if I might ask you: You .
described in numbers the very extensive network of medical facilities,
clinics, etc., which the Veterans Administration operates. To what
degree does the VA know in its statistical gatherings from these
facilities the extent of learning disabilities which exist among the
veteran population of the United States? Do you collect data in that
area?

MR. PELTZ. We hdve a program on the educationally disadvan-
taged. That would be those with less than'a high school education.

VICE CHAIRMAN HORN. I am thinking of dyslexia, whether it is high
school, college, nonhigh school, etc.

‘MR. PELTZ. I will be able to dig up some of the specific medical
information. My expertise is more with the Department of Veterans
Benefits than with our Department of Medicine and Surgery.

VICE CHAIRMAN HoRN. All right. I would like the Staff Director to
pursue this matter with the VA and put an exhibit in the record at this

" point as to two things: one, the degree to which the VA has a regular

systematic procedure to examine in the veteran population learning
disabilities, etc., as well as other types of handicaps we have described
in this consultation; number two, whaté?en the actual data, what do
they reveal about the extent of these disabilities in the 30 million
veterans. Here is a very large segment of the American society that has
a specialized medical program directed to meet its needs. It seems to
me this is an opportunity to find out in depth just what are those needs
in that population.

[See Exhibit No. 17 for additional statements by Irving Peltz,
including a Veterans Administration leaflet on veterans benefits. ]

VICE CHAIRMAN HORN. Now, what I want to get into next here,
something we haven’t really pursued in these hearings, but the VA is
in a unique position to dzzhis, is the relationship between the extensive
educational benefits of thd VA and the employment opportunities in
which the VA also helps, and what do we know about the effect, if
any, of handicaps on the educational population of getting them into
the educational system sponsored by the VA, at least through benefits,
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and then what does the VA know about moving them through that
educational system into the jobs, what type of jobs, etc.

I don’t expect you to answer that today. I merely want this in the
record. I want the Staff Director to follow up with the VA~
Administrator and put that into the record.

CHAIRMAN FLEMMING. Without objection, that will be inserted at
this point. . .

VICE CHAIRMAN P{ORN My last question to the VA is this: When an
honorably dlscharged veteran becomes subject through the commis-
sion of a crime to the Federal, State, or local prison systems in the
United States, are VA services still available to those veterans while
they are in custody?

MR. PELTZ. Yes, they are.

VICE CHAIRMAN HorN. They are. Do we know——

MR. PELTZ. We have a special program for incarcerated veterans.

VICE CHAIRMAN HorN. Okay. Well, I want to pursue that program.

To what extent do we——

CHAIRMAN FLEMMING. I might interrupt. As I understand, you

have that special program contained in your outline. - ' .

MR. PELTZ. Yes. -~ ..

CHAIRMAN FLEMMING. You skipped over that at my request but it -
is in the outline which will be in the record. .

[See Exhibit No. 17.] » ‘

Ms. GALIBER. Mr. Chaifiman, cquld I mention that. there is an  °
Incarcerated Veterans AssocnatIOn and I would-think there should be .
some ontact with that group. '

CHAIRMAN HORN: Sure. What I want to know, though, from
the VA is the extent to which they can furnish for the record the
degree to which the vocatlonal rehabilitation programs which you
operate are cooperating with Federal, State, and local prison systems
and jails/—half the pedple are in jails in this country, not State prisons
or Fedéral prisons—and the degree to which we are Ithking up -an
analysié of the disabilities those incarcerated veterans have—and now I
am thmkmg of learning disabilitiés, as well as physical handicaps,
etc.—in trying to pinpoint and target services from the VA to help
them while they are in that incarceration situation. Or, if they aren’t
able to help them, to what degree has the VA considered the funding
of specialized programs for incarcerated veterans through either the
Federal, State, or local prison and jail systems. )

Put that in the record, please.

CHAIRMAN FLEMMING. Apgain, we will request that information

- through the Staff Director and the appropriate contact at the V}tg‘a

Administration.
[See Exhibit No. 17.]

)
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CHAIRMAN FLEMMING. Commissioner Saltzman? 3

COMMISSIONER SALTZMAN. Can any of you help me with informa-
tion as to the pending legislation before Congress on institutionalized
persons? You, Ms. Heumann, nientioned that there are 40,000
warehoused people. Was that a correct figurg? L

Ms. HEUMANN. I said it was costing $40,000 a year to warehouse a
person in California. v

COMMISSIONER SALTZMAN. Oh, $40,000 a year? .

Ms. HEUMANN. Right. The figure is much Higher than 40,000.

COMMISSIONER SALTZMAN. There are many more than 40,000.

Ms. HEUMANN. Yes.

COMMISSIONER SALTZMAN. Okay. Are you aware of that?

Ms. HEUMANN. Are you talking - about—I am hot sure—the

} legislation which is supposed to be going to Justice which is.going to
deal with allowing the Justice Department to go directly into State
" institutions through litigation? Is that whit you are talking-about?

COMMISSIONER SALTZMAN. Yes, that i; one aspect.

CHAIRMAN FLEMMING. S.10.

COMMISSIONER SALTZMAN. S.10.

Ms. HEUMANN. S.10, right.

COMMISSIONER SALTZMAN. Does that have any impingement on the
concerns of the disabled communify? )

Ms.. HEUMANN. Positively. We think that it is good that the Justice
Department is going to be able to go directly into the institutions to
begin litigation to make sure that the' institutions are providing
appropriate services and depopulating, as we think they should be.
And I can’t give you more information on the status.

Do Yyou know the status of the bill, Yetta?

Ms. GALIBER. No.

CHAIRMAN FLEMMING. Yes. They Jjust had a filibuster on the
conference report of the Senate which was broken into the Senate and
taken action an the conference report. I don’t know the end.

COMMISSIONER SALTZMAN. Is the disabled community supporting )
that particular bill in any organized fashion?

Ms. HEUMANN. I know that the DD community has been very
actively involved in supporting it and other organizations like myself
have been supporting it. '

GOMMISSIONER SALTZMAN. Mr. Chairman, [ don’t recall. Did we
comment?

CHAIRMAN FLEMMING. Yes, we did. -

COMMISSIONER SALTZMAN. We did.

CHAIRMAN FLEMMING. We supported it, suggested amendments,
and it is now in its final stages. *

COMMISSIONER SALTZMAN. Thank you.

- .
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CHAIRMAN FLEMMING. Commissioner-Desigﬁate' Berry?

COMMISSIONER-DESIGNATE BERRY. Yes. 1 have fourvery quick
questions, 1 hope. Ms. Heumann, I read your paper very carefully,
although 1 did not hear all of your testimony. 1 found it a rather
spirited defense of the rights of the disabled.

1 wonder whether we will be in a position on the issue of education,
focusing on that particular, of having more and more people complain
that instead of the denial of opportunities, there is reverse discrimina-
tion in favor of the handicapped. *

Under 94-142, in many of the States that I have visited, people have
complained that with the tight budgets for education they are putting
resources into programs for the handicapped, taking resources away
from other children, and that the Federal Government is only

. providing 12 percent of the excess cost for educating handicapped
children, so that we might be seeing in fairly short order some reverse
discrimination suits. Do you have any comment on that?

Ms. HEUMANN. We don’t have# lot of time, so I think that parents
of disabled and nondisabled children in this country have to start
demanding what is an appropriate education for all children, and I
think that disabled children in this country certainly have been faced
with reverse discrimination, if that is the term we want to use, for
-years and years in not receiving appropriate services.

What I sincerely hope does not happen is a fight between parents of
nondisabled kids asd parents of disabled kids, because what’s needed is

*a unification of fighting for appropriate educatio*r\al services for all
kids.

COMMISSIONER-DESIGNATE BERRY. Mr. Peltz, 1 found your testi-
mony to be in stark contrast with that of the representative of the
Disabled American Veterans who was here yesterday. You seem to
believe that there were a wide variety of programs that were meeting
these needs. :

I would like to know in particular just what is the correlation
between preparing veterans for jobs, which you said was the VA’s
responsibility, getting them ready for Labor programs to take OVer,
and veterans successfully getting jobs. Do you have any numbers on
that? If you don’t have them now, if you could provide them later.

MRr. PELTZ 1 first would like to say something. I spent 21 years as
an antagonist of the Federal Government and particularly the VA and
Department of Labor. I was with the Disabled American Veterans and-
I was their national service director. I would expect the representative
of the DAV not to have too good things to say. You need antagonists.
You need those who will hit the bureaucrat sitting on his butt and
saying, “Hey, let's get him to do something.” You need that.
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But let’s not—sometimes you go overboard. I would say, and what I
tried to get across here, is what the Federal Government, through the
V A’s veterans benefits program, is trying to do.

It is quite evident on employment that as an agency we can only go
so far relative to employment programs. The primary responsibility for
employment programs and services in the Federal agencies is with the
Bepartment of Labor and the 50 State employment security agencies
around this country, and each one in each State is controlled by the
Governor andrthey set up their own rules.

COMMISSIONER-DESIGNATE BERRY. M. Peltz, I understand that. I
was simply asking—— ’

MR. PELTZ. So trying to-——

COMMISSIONER-DESIGNATE BERRY. —Yyou whether there was any
correlation between the gucess of the VA programs—and I am not
asking you to answer thz{:ow, but if someoneéycould determine that—
and the job success rate ofithe people who are in the program

MR. PELTZ. I covered it very lightly in the fact shat what e try to
do is coordinate what we are doing with the Department of Labor and

eir offices around the country—there are 2,400 State employment
security job service offices—and with their local veterans employment
reps and with their disabled Vietnam-era veterans outreach representa-
tives. "

"As far as we go is to train their people in veterans benefits so that we

can get our services in=—>—

COMMISSIONER-DErfG\NATE BERRY. I understand.

MR. PELTZ. —as a total service.

COMMISSIONER-DESIGNATE BERRY. Thank you, Mr. Peltz.

And, finally, Ms. Galiber, it is my impression, based on your
testimony, that blacks and Hispanics and other minorities may not be
well represented in advocacy groups or social service decisionmaking
positions having to do with the disabled. Is that correct or incorrect?

Ms. GALIBER. You are absolutely right.

CoMMISSIONER-DESIGNATE BERRY. Is there some reason for that?

Ms” GALIBER. Yes. I think there are many reasons, but let me
suggest that handicapped persons attempting to access the service
delivery systems that are astute enough to know how to go about it are
themselves bombarding the social service system. So it is very difficult
to get those persons responsible for the delivery of services to take the
time to do the outreach that is essary to those ethnic groups that
are not aware of their rights. Th#”s the problem. «

COMMISSIONER-DESIGNATE BERRY. Thank you.

CHAIRMAN FLEMMING. Commissioner-Designate Ruckelshaus?

COMMISSIONER-DESIGNATE RUCKELSHAUS. I just have a couple of ~

short questions.
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Ms. Heumann, I just need some background in P.L. 94—142 Are

there any statistics available on the number of youngsters who are now .

being served by this program as oppo.sed to the total number ellglble?

Ms. HEUMANN. I don’t have them in my head, but they can be
gotten from the Bureau of Education for the Handicapped.

COMMISSIONER-DESIGNATE RUCKELSHAUS. What is the language of
that law? Does it require providing transportation?

Ms. HEUMANN. It requires that all children of school age are to
receive the free appropriate public school education and are to receive
those services which are necessary to enable them to receive such
education. So, for those children who would ‘need transportation to
get to and from school, yes, in fact, it would require that it be
provided.

COMMISSIONER-DESIGNATE RUCKELSHAUS. Are you aware of any

identifiable groups of disabled: youngsters who are not able to take .

advantage of this program because of certain limitations? -

Ms. HEUMANN. My statement very briefly highlights that. Ms.
Galiber’s request, I believe, to have the Children’s Defense Fund
report submitted on record I think would also be appropriate. It lists
quite substantially, not nationally, but with surveys that have been
conducted in a number of States, the number of children out of school
and the number of children receiving inappropriate services.

COMMISSIONER-DESIGNATE RUCKELSHAUS. Good. I think that
would be a good thing to put in the record, Mr. Chairman.

CHAIRMAN FLEMMING. Without objection, that will he done.

COMMISSIONER-DESIGNATE RUCKELSHAUS. I would also like to
know, what is the wording in the law on public wt;ansportatlon
accessibility?

Ms. HEUMANN. There is a big controversy going on right now
about that. Currently, the 504 regulations for transportation require
that as new equipment is purchased, that that equipment has to be
accessible. I believe Dennis Cannon is going to be speaking later on
and he will get much more extensively into transportation.

Right now there is an amendment that is being considered on_the

‘House side which, instead of requiring that local transit systems

become accessible and integrated so that disabled people can use
regular systems—the amendment will allow for something called local
options; in’ other words, would allow for each individual community
to decide whether or not it wanted to have accessible transportation
and to allow for something called paratransit.

I think it is fair to say that the disabled organizations across the
United States are currently mobilizing against the Cleveland amend-
ment, since we want to see an integrated transportation system and
paratransit for those people who cannot utilize integrated public
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transportation, but that we feel that paratransit is very, very expensive
and very, very ineffective. .

COMMISSIONER-DESIGNATE RUCKELSHAUS. Thank you. One last
question. I was interested on pages 6 and 7 of your paper—the terrible
sort of whipping around that the disabled person who attempts to go
1o work gets when they find that they have lost the support of SSI.
Where does that figure of $200 come from? You said if you are making
$200 a month—— !

Ms. HEUMANN. [ believe it is within the regulations. '

COMMISSIONER-DESIGNATE RUCKELSHAUS. Now, is that adjusted in
some way for inflation, as an automatic adjustment?

Ms. HEUMANN. It is a national figure?

CHAIRMAN FLEMMING. We could insert in the record at this point
the appropriate regulation, and there is provision for adjustment on the
cost of living. - :

Ms. HEUMANN. There is a new bill, which is currently out of
committee and the number of the bill is H.R. 3236, which would begin
to deal with some of the work disincentive problems. The basi¢
problem with the bill,, however, is that it is a 3-year study bill and I am
really glad you brought this problem up, because work disincentives
for disabled individuals is one of the most critical problems facing
disabled people to fall back on, is not going to allow disabled people to
80 to work, and that problem has to be very extensively looked at and
recoghized that, unless the problem is remedied, disabled péople who
are severely disabled are not going to be able to go out and work.

COMMISSIONER-DESIGNATE RUCKELSHAUS. And one last thing. You
use the word “antiquated” when you talk about the methods that
medicaid and medicare use to determine cost of durable equipment.
That seems to be another very crucial disincentive. What is the
antiquation that you are referring to and is the 80 percent cost a result
of that or is that built in in the language? C '

Ms. HEUMANN. It is really extensive. Basically, what goes on is that
the people who are involved in developing the formula—the example
that I used in my paper was a person who needed a new cushion and it
was decided by a group of people that cushions only needed to be
purchased every 3 years. Well, a lot of that information is based on a
medical view of -a disabled person as opposed to a disabled person -
being viewe‘{cas a person. And, in fact, if you are gddag to be getting
around in the'xcommunity verjractively, you need to be looked at from
that perspective. So, failure to recognize the changes in disabled.
people in the community and the upward mobility that we are
attempting to achieve results in problems like this.

Now, the 80 percent figure on medicare is a federally mandated
limit. Also, if you are a medicare-medicajg‘crossover, the figure, the 80
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percent figure, is derived by various people. Now, that figure, by the
time it comes out, can frequently be outdated, so that, in fact, what
medicare would be paying for would actually not be 80 percent of the
real cost. Then medicaid would put on—it can only put on an
additional 20 percent. So let’s say you.are now only coming up to only
90 percent of the actual .cost of the equipment. By law, neither the
disabled individual nor anybody else is allowed to put in the additional
10 percent; therefore, you are unable to get the equipment.

COMMISSIONER-DESIGNATE RUCKELSHAUS. Thank you very much.

CHAIRMAN FLEMMING. Commissioner-Designate Ramirez?

COMMISSIONER-DESIGNATE RAMIREZ. Yes. I would like to go
through a few questions very quickly. :

First of all, Ms. Galiber, how are you defining ‘“developmentally
disabled” in your paper?

Ms. GALIBER. We were defining it initially in the study under the
Public Law 94-103 that identifies categories of disabilities, such as
mental retardation, cerebral palsy, and so forth. At this particular time,
however, I think we are all using the functional definition, but dur;ing
that study those different disabilities wete identified.

COMMISSIONER-DESIGNATE RAMIREZ. And, secondly, could you
provide for the record the reference again to the study on minorities
and social services that you cite was the California study? ‘

Ms. GALIBER. Oh, yes. That study is available.

CHAIRMAN FLEMMING. I think you haveg citation for the study in
your statement.

Ms. GALIBER, Yes.

COMMISSIONER-DESIGNATE RAMIREZ. I have a question for Ms.
Heumann. As I understand it, there is the vocational rehabilitation
social service system and then there is the other social service system
of operating in communities. Do disabled people have access, to the
nondisabled-focused social service system and, more importantly, do
disabled people going into the Title XX system, if we can call it that—
are they likely to see the particular services that they might need by .
virtue of their disability By going into that system?

Ms. HEUMANN. Okay. First of all, the rehabilitation system needs to
be understood. It is relatively narrow in focus. It is only—its primary
pur;5‘(‘)"seJ right now is to deal with assisting disabled md1v1duals in
securing employment. There have been amendments that were passed
about a year and a half ago which would allow the State agencies to
begin to provide services to people who are lab€led as most severely
disabled who do not have an employment objective. However, therg
has been relatively little money put into that program, so people who
are labeled as severely disabled and theoretically unemployable—and I
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have to underline “theoretically”’, unemployable—are not ré'ce"iving
any services or, in many cases, inferior services.

When you look at the social service system as a whole, I think it is
very fair to say that disabled individuals have a great deal of difficulty
obtaining access to regular services in the community. This is for a
number of reasons: failure to hire disabled individuals, basic accessibili-
ty problems, failure to have interpreters for deaf individuals, steps,
bathroom facilities, etc!, etc., and, obviously, also, the issue of
attitudinal barriers where nondisabled people are Just afraid to serve |
disabled people. ’ ’ ¢

We found in our community that the development of an indepen-
dent living program has done a number of things. One, it-has provided
a full range of services. We provide 20 to 25 different kinds of services
for people. Additionally, what we are attempting to do is te work with
existing community organizations. - v

Specifically, I would just like to highlight a problem’ In California,
there was a 504 complaint filed by a disabled person against the drug
and alcohol programs. It was found there was not a single drug and
alcohol program in the State of California, that was providing
appropriate services to people who could be deyed as multiply
disabled, since a person who was a substance abuser wWould be covered ‘
under 504. However, if you were a drug abuser or an'alcoholic and
also a blind or deaf or physically disabled or mentally retarded, or
whatever other label you want to be given, it is not possible to receive
appropriate services. )

So one program ‘that we are running at our center is to provide
services to people who are substance abusers and have, you know, two
disabilities. Additionally, we are trying to work with the medical
profession, because we are finding that one of the big problems with
substance abuse for persons who are disabled is that the medical
profession is overmedicating based on lack of information about -
disability or inability to cure people.

We are also trying to work with the drug and alcohol programs in
the communities to make them aware of the needs of people who have
other disabilities, to begin to get them to start providing services.

The question is mammoth and what really needs to be dealt with—

. and California is beginning to look into this—and that is to do with
much closer interagency coordination so that the agencies (at the
Federal level, the State level, the city and county level) begin to
coordinate more effectively and to-begin to monitor more effectively
504 implementation. Section 504 requires that recipients of Federal
financial assistance not discriminate against disabled individuals.
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So in the case of the drug and alcohol programs in the State of ’
California, the State was found to be totally out of compliance by the .-
Office of Civil Rights. , : :

Title XX is a very, very.big question and there isn’t one answer.’
Title XX is administered differently within each State. Each State
applies for monies baséd on various formulas, so the services’that are
provided through Title XX from State to State differ.

California uses a substantial amount of its Title XX monies for
something called inhome support of services, which is the way
California provides attendant care monies to disabled individuals. Most
States in this country do not provide cash grants to disabled
individuals to pay for attendant care services,“and that is a major
problem.

COMMISSIONER-DESIGNATE RAMIREZ. Thank you very much.

Just one more quick question for Mr. Peltz. Daes the YA have a
civil rights division? - oo

MR. PELTZ. We have the Office of Human-Goals with an assistant
administrator who specifically handles all outreach activities in.
reference to civil rights. :

COMMISSIONER-DESIGNATE RAMIREZ. What 1 am mterested in
understandmg is whether you have a way of either galmng informa-
tion, gathermg data, or in some other way monitoring whether VA as
an agency is attending to issues-related to civilsrights, both in terms of
minorities, women, and disabled persons. If you don’t have the answer,
and if there is an answer—— '

MR. PELTZ. The Administrator specifically set up this office for that
purpose and appOmtéa an assistait administrator with the pamcular
duties and resp0n51b111t1es relating to what you say. So we do have it.

CHAIRMAN FLEMMING. In order to enlarge upon your response to
that question, we will request a job deScription for that particular
office and insert that in the record at this particular point.

[See Exhibit No. 18.]

CHAIRMAN FLEMMING. May I express to all the members of the
panel our very deep appreciation for coming here and presenting to us
your views gnd your convictions on a very, very important aspect of
this total problem. I appreciate the fact that we tried to get a lot of
material into a comparatively small span of time. You have cooperated
and we appreciate it very, very much.

Thank you all very much.

[Applause.] ' v

-
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Physical Facilities and the Handicapped

I

CHAIRMAN FLEMMING. I will ask the members of the next panel to
take their places very quickly. This will deal with Physical Facilities
and the Handicapped. . ‘

The first' member of the panel is Mr. Ronald L. ‘Mace, president of
Barrier Free Environment, Incorporated, RaleigﬁNorth Carolina.

Mr. Mace is a registered architect with the Statg of North Carolitta
and has been in private practice for the last 5 years. He has also taught
architectural technology at Fayetteville Technical Institute in Fayette-
ville, North Carolina. Five years ago he founded Barrier Free
Environment, Incorporated, a design and consulting firm specializing
in the environmental needs of people with disabilities.

Mr. Mace has served on national advisory committees and task
forces and has been an organizer, speaker, and panelist at conferences,
workshops, and seminars across the country.

. Mr. Mace will summarize his paper on architectural barriers and
employment opportunities for the handicapped.

* We are very happy to have you with us, Mr. Mace. ’ -

PHYSICAL FACILITIES AND THE
HANDICAPPED

By Ronald Mace*

. . 6

The term architectural barriers refers to a broad range of features
found in the environment that prohibit people with disabilities from
independent use of buildings or other types of facilities. These barriers
are inadvertently created Py designers, builders, and manufacturers
who do not know how to create an environment that can be used
equally by all people. They exist in our parks, streets, building sites, in
manufactured products, equipment, appliances, and furnishings, as
well as in our buildings. Some are obvious tangible and measurable
elements such as stairs.and curbs. Others are less visible but equally
prohibitive such as the pressure of a door or the glare from a poorly
placed window. The problem of barriers is much broader and involves
more than just architecture and architectural solutions. In fact, barriers
are so widespread it is perhaps best to refer to them as environmental
rather than architectural barriers.

Environmental barriers vary depending on one’s disability. That
which is an insurmountable barrier to one person may be a minor

* Ronald Mace is president of Barrier Free Environments, Inc.. Raleigh, N.C.
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inconvenience or no trouble at all to another. The nature of barriers

and their effect on the individual can vary widely. The following two

examples might help to illustrate.
Example Number 1 -

~“You are a person with a severe mobility impairment and you use a

wheelchair at all times. You are looking for a job and have a
midmorning interview at a nearby high rise office building. You
drive to the building arriving 20 minutes early to allow yourself time .
to park and find the correct office. You drive through the parking
lot but cannot find a space wide enough to allow you to get your
wheelchair out of the car. After making several trips around the lot
and losing precious minutes of your time, you park illegally on the
street and get out of your car. Next you are confronted by a 6- or 8-
inch curb. You wait a few minutes because you see some peaple
coming down the street. They almost get to you when they turn and
cross the street. Jou wait again and a passerby finally stops and
helps you up the curb and then goes on his way.
Continuing on toward your appointment, you find the going easy on
a wide, smooth concrete walk with only a gentle slope. Rounding a
bend in the walk the next obstacle appears. This time it’s four steps
up to a terrace level leading to the building entrance. No one in sight
this time so you go back down the same walk to the street and
around the side of the building to see if there is another entrance
which is accessible. No luck, so you go back to the terrace steps and
wait, hoping help will come along.
The first person to appear is an elderly woman, willing, but certainly
unable to assist you up the steps. You then see a possible pathway
around the steps. i you cut across the lawn and go up a grassy
embankment, you might switch back across more lawn and arrive at”
the terracg level. With assistance from the woman you set out on the
climb. It rained the night before and the ground is soft and the grass
a bit slippery, but with your assistant perhaps you can still make it.
Fifty feet out into the grass you find your front wheels are up to the
handrims in the mud. Having no choice, you push on and in another_
15 minutes you arrive at the terrace level, your chair looking like a
used bulldozer and _m#d on your suit and hands. You thank the
woman for he ance and push on toward your destination.

. Next, beyond all bghef, you find the main entrance to the building is
a revolving door and you know your chair cannot fit through it.
There is a swinging door beside it, but it has no handle on the
outside to pull it open. Since it’s meant to be used as an exit in case
of fire, it only opens from inside and when it is opened, it triggers
the fire alarm. Again, you wait for help. The first two people
coming out don’t know what to do and have no time to find out.
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Having been through this before you know that revolving doors
fold so furniture can be brought in, but you also know it takes a
maintenance man to do it. You ask the next person along to go in
and find someone in charge. A few more minutes go by and a
secretary comes out to see what the problem is and presently agrees
to call for the maintenance man. Ten more minutes and he arrives to
help but must go back to his shop for the proper tools. "Ten 4nore
minutes and you're inside the lobby. It's now 45 minutes ?ince Aou
left your car only 100 feet outside the building. - .
Then, as if to add insult to injury, the maintenance man tells you that
there is an accessible entrance elsewhere and insists that when you
are ready to leave you should call him, and he will let you out that
way. After a few more minutes’of conversation, you learn that the
“accessible” entrance.is a wood plank ramp built up to a loading
dock in back of the building in the service délivery yard beside the -
Dempster Dumpsters. To go out that way you must be escorted via .
a locked freight elevitor and go through the cafeteria can wash to
the loading dock, which is a city block from the nearest parking
space. You thank the maintenance man for his_“assistance,” ask for

+ the men’s room where you would like to wash off some of the mud,
and prepare yourself for the possibility that you might still have a’
job interview (although you are now 30 minutes late). '
You push open the men’s room door and enter, scraping the jamb
with your chair because the door is slightly too narrow. Ahead of
you is a second door forming a vestibule for privacy. The first door
closes behind you. You find that.the next door pulls toward you.
Because of the closed door behind, you are unable to back up to pull
the one in front of you. You gre trapped. Minutes, seemingly hours,

.80 by before someone enters the men’s room. With several
maneuvers and someone to hold the door, you enter the toilet room.
Here you find you cannot enter a toilet stall because the door is too
narrow and, due to tight space, you cannot turn around in the room.
You will have to back out through that vestibule. You do get to a
lavatory and, miracle of miracles, you can reach the paper towel
dispenser. You shake the water from your hands as best you can and
begin backing out. A short wait for-the next assistant to hold the
doors and you're out in the hall ready for your job interview. You
stop for a sip of water to regain your composure. The water fountain \
is high; you stretch to reach the spout and turn on the water; it runs
down your chin and neck wetting your shirt, collar and tie. You
curse and set off for your interview. S
You arrive at and enter a. waiting elevator; there is no one else in it.

. The control panel is tall and very high. Your floor is “17” ands(you

, can reac\h only as high as button “14.” Suddenly, the doors close and
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the elevator begins its ascent right past your floor. It stops on *“18” -
‘to pick up the caller. The new passenger enters, presses “l’%by" and’
the doors close. You ask him to press “17” for you. He hesitates,
wondering why you ask, then presses it. . .too late. You're on your
way to the lobby.
When you finally reach your Jos interview, having received help
from “eight people, you're over an hour late. In addition te the
normal anxiety anyone feels on a first job interview, you have mud
all over your clothing and chair, your hands and shirt ar¢ still wet,
you need to use a bathroom, and you know when you’re ready to
leave you must call and be escorted Qut with the garbage cans.

- Example 2

- You are a blind person. "You" have been trained to get around‘
independently by using a long cane. You too are off on a job
interview. You arrive at the same building by taxi. You leaye the cab
at the street and make your way along the walk toward the building
using your cane and the edge of the walk as a’ guide. Y-ou come to
the steps up to the terrace entrance level and you detect them with
your.cane. You continue.up the stairs and note that there is no
handrail available. You proceed with caution. At the top of the stairs
you find yourself on an open terrace or plaza. The surface is
concrete or brick, and there is no distinguishing texture or edge to
gnide you to the door. Again, you proceed with caution. You-hear
people entering the building and the familiar sound of & revolving
door, and you move toward the sound. You find the door with your
cane, wait-for a second, and when You fgel it move you step in
through the opening using the door itself as a guide. . R
Once in the lobby you find ydurself on a hard surface with no
guiding edge or texture. You wait for some cue as to the presence of
a receptionist to ask for directions or assistance. Some children run
by and out the door; no one else is in the lobby. You hear the
elevators opening and closing, and you move toward them eipect-
ing to encounter people to help: At the elevators there still are no
people. A car arrives, a bell rings once. You do not know what the
bell means and the car is standing there, with its doors open. You
enter cautiously and find the control pane‘f beside the door. All t“;
buttons are smooth and feel the same, (there are no raised numer.
or symbols beside the buttons) and you inadvertently press several »
while attempting to find raised numerals or symbols on or, next to
them. The elevator makes three stops according to thé buttons you
pressed and still no one bas boarded with you. At each ﬂoor a bell
rings once as it diefi"the lobby, but you are unable to tell which “‘
floor you are on. You want floor number “47” but have no way to
tell when you reach it. Unless people get on with you sgon, you
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realiz‘e,you might ride all day. You are on floor number. *“24” before

someone enters and presses “17” for you.

Once on floor “}7” you check the wall beside elevators for signs

with tactile directions, but there are none. Again you are; dependent

on someone to direct you to room 1721. You decide to enter the first
office you come to and ask for assistance. You move off down the
hall with your cane swgeping along ahead of you. Suddenly, you
“bump info an object with your hip and abdomen. [t hurts and startles
you. You check it out and learn it's a wall-hung water fountain
protruding into the hallway and too high for your cane to detect.

You find a door, check for a raiséd lettering sign—none there. You

grasp the handle making sure that there is no texture to designate a

hazardous area. You open the door, step inside and, as the door

closes and locks behind you, realize you are in a stair tower. Voices
lead you down two flights where some workmen take you back to
the elevators and accompany you to 1721. -

The barriershllustrated in these examples are but a few of the many
types encountered in the everyday lives of disabled people. There are
similar examples for people with other disabilities. The details might
vary; the effect would be the same: isolation, dependency, and
inequality. ‘ A _

Such barriers are found in virtualiy every type of facility and this

“affects the participation of disabled people in every type of human

activity, including education, employment, housing, recreation, health
care, government service, commérce, and travel.

"Why Do Barriers Exist? “ #

As manmade elements, barriers are planned and constructed by the
designers, architects, engineers, and administrative officials who shape
our environment. The training of these professionals does net prepare

. them to design for the widely vargng abilities of the people who will

use their facilities. No school of architecture, design, or engineering
incorporates the performance characteristics of children, the elderly,

or disabled people in their design curricula, so most are designing for a
theoretical, able-bod’ied adult population. ‘Z/@\ .

Another reason for the existence of environmental barries iy the

" negative attitudes and lack of awareness of professionals about

disabled people. Most designers, unless they happen to have had
personal experience with disability, are. totally unaware of the
functional abilities and requirements of disabled people. They, a3 well
as.others, do not understand the potential for people with disabilities to
live active and independent lives. Many, even after being informed of
design requirenients for Ehe ‘disabled, believe )_tha't they need only
consider disabilities when designing medical facilities, doctors’ offices,
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and similar places of care. They have difficulty believing that disabled
people hold jobs and therefore need access to business, or that they can
. partlclpate in sports and thegfore needaccess to sports facilities.

One example of this limited understanding surfaced recently when
an archn&ural firm refused to make a fire station accessible because
they insisted that no disabled fperson could become a firemag. They
had mot considered the clerical and support positions, such as
dispatcher, which many disabled people could qualify for.

Another deterrent to acceptance of accessible design is the-common
misconception that it costs more to make facilities accessible. This
myth has been explored by numerous studies of costs for making' new
- facilities accessible. These studies have shown that careful planning
and design by knowledgeable people can produce buildings and
facilities which are fully usable by all people without any significant
increase in cost or any loss of function.

In some instances accessible design can be less<costly. For example,
placing the floor level of a building close to ground level to provide an
accessible and level entrance can eliminate the need for expensive stair
construction. Often designers who complain of high cost are those
who approach -accessible design as an add-on or afterthought,
desngnmg their bunldmgs ‘without any consideration for aCCESSlbl]lty
and then adding expensive ramps or lifts or other featuresthat might
have begn eliminated by careful early planning. Accurate and timely
technical informdtion, awareness, and understanding of disabled
people are the ingredients that go into creatmg 1§osmve attitudes.

Without them little is accomplished.
A

- What Has Been Done? U

Faced with the limited knowledge and understandmg of desngn
professionals and program administrators, disabled people years ago
began appealing to their State legislators for relief. The result over the
past 20 years has been the development of State and modél building
codes or regulations requiring accessibility in public and/or private
facilities. Today there are mandatory accessibility requirements of
some type in every State.

In 1968 the Federal Government became involved irr thishnew civil
rights movement by [enactmg Public Law 90-480, the Architectu
Barriers Act, and again in 1973 with enactment of the Reha-blhtatlon
Act. The Architectural Barriers Act was intended to ensufe that
certain federally funded buildings were designed and constructed to be
accessible to the physically handicapped. It directed the Admiristrator
of the General Services Administration (GSA) and the Secretaries of
Housing and Urban Development (HUD) and Defense (DOD)-to
consult with the Secretary of Health, Education, and Welfare (HEW)
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and to prescribe standards for access to buildings under their agency
jurisdictions. The content and application of those standards was left
sto the discretion of the agency administrators.

Section 502 of the Rehabilitation Act of 1973 established the
Architectural and Transportation Barriers Compliance Board
(A&TBCB) and gave it the responsibility for ensuring cgmpliance
with the standards prescribed by GSA, HEW, DOD, HUD/and other
agencies. Subsequent amendments in 1974 modified the Board’s
makeup and responsibility under the law but left the major. purpose
intact. /

Section 504 of the Rehabilitation Act of 1973 redquires that any
program in whole or in part funded by the Federal Government must
be made”accessible to all otherwise qualified disabled people. Section
504 does not specifically require physical or building accessibility, but”
physical accessibility is often the best method of achieving program
access. -

’

-+ Standards Adopted and Their Effectiveness -

*+ In 1961 the American National Standards !nstitute (ANSI), an
organization established to coordinate tﬁe development of voluntary
national standards, issued ANSI standard number Al1l17.1 titled, The
American National Standard Specifications for Making Buildings and
Facilities Accessible to and Usable by the Physically Handlcapped. This
standard was developed by the President’s Committee on Employment
of the Handicapped (QCEH) and the National Easter Seal Society
(NESS). The work was performed at the University of Illinois.

This standard was the first to set down specifications for design for
disabled people and, being the only mo/el/avallable it was adopted, or
referenced in every State access code or law during the formative
years of -accessibility requirements. It was also adopted or referenced
by several of the Federal agencies during the-:early sixties. After
enactment of the Architectural Barriers Act in 1968, the Administrator
of GSA and the Secretaries of HUD, DOD, and HEW each seized
upon it as the standard for regulations within their agencies.

" The 1961 ANSI standard is a voluntary national standard: It gives
specifications for making elements of the environment accessible, such
as toilet stalls, parking spaces, water fountains, etc. ‘Because it is
“intended for widespread adoption under a wide variety of jurisdictions
and for thousands of types and sizes of buildings, it does not specify
how many of each accessible element to install, nor does it state where
to put them. The few times it mentions numbers of accessible features,
it calls for an *‘appropriate™ nymber. The determination of appropriat.e
numbers is left up to the adop{i:]g authority.
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In many cases the adopting authorities, including Federal agencies,

did not realize this or simply did not care and adopted it totall
reference without specifying applications criteria. Archite€ts and
engineers working with these mandatory ‘regulations found that they
‘had no guidance as to how many of each feature to install or where to
put them. The administrators didn’t know, the disabled community
didn’t know, and, since there were no answers nor any enforcement
activities, many practitioners did nothing. Those who tried to work
with the standard soon learned that, in addition to lack of specificity,
the standard did not cover housing, its language was vague, and it left
out provisions for some disability types. It soon bgcame commonly
_ recogmzed that the 1961 standard was inadequate for its intended

4 purpose. -

=
The Standards Explosion -7 .
With good intentions and under scrutiny by newly emerging
disabled adwocacy: groups, State codé authorities and Federal agencies
with standard-setting power modified and ‘added to the technical
specifications of the 1961 ANSI standard and established applicdtions s >
_criteria. The result was the promulgation of 75 to 100 differing design
standards for accessibility in the United States. This proliferation has
caused chaos and confusion in the construction and regulatory fields
and has resulted in a situation where several standards might be
applicable to a single construction project even though they all
disagree with each other on any given design feature. What does an
architect do when required to install three different sizes of toilet stalls
in the same location? He might attempt to find out which one is failing
in that he may try to find out which agency is'most likely to enforce
their standard and go with that one. If he thinks no one will notice, he
will probably do nothing. Too often, the latter is the course taken.

4

1
)

The Effectiveness of the Architecjural Barriers -
Act and Section 504 of the Rehabilitation Act

The Architectural Barriers Act has not been effective in removing
barriers to disabled people because of::

1. the inadequacies of the - 1'961 standard upon which the agency

standards were based, ’

2. inappropriate procedures for adopting and applying the ANSI

standard, x4

3. vague language of the act itself,

4. the proliferation of conflicting standards,

5. nonexistent or inadequate review and enforcement.
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Many of the problems and deficiencies of the act and the.1961 ANSI
standard were noted in the 1976 publication The Effectiveness of the
‘Architectural Barriers Act of 1968, hearings before the Subcommittee on
Investigations, and review of the Committee on Public Works and
Transportation, House of Representatives.
Although section 504 of the Rehabilitation Act of 1973 has already
had a major effect on access to federally funded programs across the
- country, its impact on physical accessibility remains to be seen. Like

the Architectural Barriers Act the Rehabilitation Act’s effectiveness in”*

this area has been limited by the inadequacy of the standards.

In May 1978, HEW published regulations for implementing section
504. These regulations require’ program accessibility and do not
specifitcally require building accessibility. Therefore, not a// buildings
housing HEW.:funded programs can be expect@D to be made accessi-
ble, but only those where building changes are made as a means of
providing program access. The HEW regulations specify the use of
ANSI A117.1 (1961) or other comparable standard where modifica-
tions are to be undertaken as a means of achieving program access.
Thus, onceymore we have a set of regulations wherg the 1961 ANSI
standard has been referenced without adding the ap;%priate applica-
tions criteria. The inadequacy of the HEW 504 regulations in the area
of physical accessibility has added to the confusion in the field. Other

agencies’ 504 regulations are coming out and include in some instances’

‘whole new standards for making facilities accessible: They can only be
expected to add an additional layer of confusion.

The Single Standard : b

Design practitioners, manufacturers, regulatory agencies, and dis-
abled peoplé and their organizations have long seen the advantage of a
uniform standard. The cost of indecisiveness, disagreement, contradic-

tory requirements, and their inherent confusior and delay are high. .

They are high in dollars and high in frustration and ill w1ll The costs
for accessibility are not high.

A single comprehensive standard for accessnblllty is needed one
which would contain. the definitive technical specifications that
everyone could apply to their programs with reasonable certainty that
disabled people would be accommodated and which would result in
the same accessible feature regardless of where it is located. After all,
_ why should an accessible toilet stall in a GSA building be differefit
from one in a HUD building? HUD may wish to put one such stall in
its buildings and GSA may decide to make all its stalls accessible, and
‘we may never agree as to what the right number is, but surely we can
agree on the right size to make the accessible stall. This desirable level
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of uniformity can be 4ccomplished through adoption of a'single design .

standard for accessibility.

The 1980 ANSI Standard ‘

In 1974 the Department of Health, Education, and Welfare the
President’s Committee on Employment of the Handicapped, and the
National Easter Seal Society began a project to update the ANSI
A117.1 standard for accessibility. A contract was awarded to Syracuse
University School of Architecture to conduct résearch and otherwise
investigate the state of theart of accessibility and to revise the ANSI

, standard. This proved to be an enormously difficult and controversial
task, which required the approval and agreement of all organizations
and individuals representing affected interest groups. The projgct was
intended _to take 2 years, and it raged on for almost 6. Despite

frustrations and impatience, all involved felt certain that at last we

were on the way toward the comprehensive uniform standard so badly

needed. Finally, in eanly 1980, the revised ANSI A117.1 standard was ’

‘adopted by the American National Standards Institute and coples are
scheduled to come out on May 15 of this year.

The new ANSI standard is broader and more comprehensive thgl
the previous version. It includes technical specifications for accessible
elements and spaces within buildings and facilities, and it now includes
a section on accessible housing requirements. Again; as any standard
intended for universal adoption must, the newPANSE standard leaves
the application of the speci&aa.tig{ns up,to the agency or entity
adopting it. That is, it does not specify how many to ipstall or where to
put the accessible {fatures that are included in its specifications. It
does, howgver, include instructions to the adopting authonty that list

decisions about its application they should make when it is adopted. If

followed, those instructions will help develop appropriate application
criteria and avoid the mistakes so often made in adopting the 1961
version.

What Next? - J

The new ANSI standard is a private, voluntary, 1ndustry-developed
standard, which,is available to ahyone for adoption. Since government
agencies as well as private enterprise were involved, in its develop-
ment, and all involved were aware of the intent to* finalize and agree
upon a single standard, it was hoped that it would receive unanimous
support and that there would be a concerted effort to see it adopted
into regulations: That hope has been dashed by events ‘of the last few
months.

Because it took so 1ong to reach final agreement on the new ANSI
standard, many of the reviewers represe\ntmg the Federal agencies on

)
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the project changed. In the last year of the project many of the,new
representatives were not aware of events and issues that had been
raised during the previous 5 years and they raised questions that had
been settled by their predecessors. Some Federal representatives felt
that their questions were not given appropriate answers by the project
secretary. They felt also that the standard should have specified
numbers of accessible features appropriate for applications in Federal
" buildings rather than placing that responsibility on them. They also did
not like the format or editorial style of the new standard, hecause they
did not understand the institute’s style requirements and had not seen a
final edited and typeset version. The General Servjges Administesfion,
the Architectural and Transportatlon Barriers .Compliance Board
(A&TBCB), the Department of Health, Education, and Welfare
(HEW), and Postal Service representatives apparently agreed with
each other to vote “no” on the final ANSI ballot.

In the February 5, 1980, Federal Register, GSA announced develop-
ment of a new accessibility standard developed by GSA and HEW. In
the February 15, 1980, Federal Register, the Postal Service announced
development of its new accessibility standard. In addition, the 1978
amendments to the Rehabilitation Act gave the A& TBCB the power
to “establish minimum guidelines and requirements for the standards
issued pursuant to the Act of August 12,-1968, as amended, commonly
known as the Architectural Barriers Act of 1968.” With this authoriza-
tion the Board began developing its own accessibility “standard” for
federally funéd facilities. The Board has now announced that its new
accessibility “‘guideline” will be out by July 17.

At this time, in addition to the new ANSI national standard, we
have new standards for accessibility from GSA and the Postal Service,
a new ‘'one on the way from the Compliance Board, and several under
development as part of 504 regulations. These proposed new standards
differ with each other and with the 1980 ANSI standard in scope,
application, and technical specifications. After 6 years of hope for
some degree of uniformity, the Federal standard-setting agencnes are
leading us down the path to a whole new generation of conflicting
standards for accessibility and the same type of chaos and ineffective-
ness we have witnessed for years. There is also a dispdte within those
agencies as to whether the Compliance Board has authority over them
in accessibility issues. The disabled community and the design and
construction industry are the unwilling pawns in this ego and
territdrial power struggle. Accessibility is not being’ advanced and
, clearly something , drastic must be done to stop th:s ridicuious
proliferatjon of standards. N ’
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Recommendations
: Clearly defined authority for the establishment and enforcement of
accessibility standards, a single uniform standard that can be applied t&-
all programs and facilities, and a massive educational program are all
essential before physical accessibility can be effectively accomplished
under the law. It is with these goals in mind that the following
recommendatjons are offered: .
1. A’ final determination must be made about which agency is
going to have overall authority on acces'sibility standards. That
agency should be required to adopt the current ANSI standard
unless it can show that it has.both broader private and governmental
representation and support for its proposed standard and better
research and documentation than that developed for the current
ANSI standard. -
It must be noted that in adopting the 1980 ANSI standard it will be -
< necessary for each adopting agency to develop an applications
manual or other instrument that will specify the number and
location of accessible elements and spaces which are required in
facilities under their jurisdiction. These application manuals could
also contain waivers, exceptions, additions, and deletions for items
included in the standard which the agency feels cannot be enforced,
or for which changes or additfdnal information are necessary. In this
way the integrity of the ANSI standard is maintained, and it can -
clearly be seen to what extent the Federal application differs from
the others. , ‘ . '
‘2. There are some specifications included in the new ANSW
standard which will need additional confirmation. Some items were .
deleted because there was inadequate proof of their value. Addition-
al issues such as life safety, for which no research was conducted are
- certain to arise. Clearly, the new standard will need to be modified.
An objective organization such as the National Center for a Barrier
Free Environment (NCBFE) should be appointed and funded to
» monitor the effectiveness of the new standard and to receive and
store comments on it for use in further revision and refinement.
#3:+ The specifications in the new ANSI standard include concepts
and gpecific elements which can be applied to any building type.
The standard does not address specialized building types such as
libraries, hospitals, etc. Although the general accessibility require-
ments in the standard would pertain to most areas within such,
special use buildings, it is conceivable that some additional specifica-
tions might need to be developed far portions of those buildings.
These supplemental specifications must be developed by the agency
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having- jurisdiction. over those facilities, and they should be
incorporated into the application manuals f(jr that agency’s facilities._
The Architectural and Transportation Barriers Cqmpliance Board
should assist with development of these supplemental specifications
to ensure that they are compatlble with the concepts established in
the standard.

4.. Additional research should be started immediately to develop
more complete standards for access for vision- and hearing-impaired
people.

5. A nationwide training program for all types of designers and
administrators should. be started as soon as the standards are .
established.

‘The first effort should be toward existing practitioners to bring them
up to date on the content and philosophy of the standard and
accessibility. Next, the educational program should find its way into
the schools.

STATEMENT OF RONALD L. MACE, PRESIDENT, BARRIER
FREE ENVIRONMENTS, iNC., RALEIGH, NORTH CAROLINA
MR. MACE. Thank you. P

I would like to start off with a discussion of what is commonly
called “architectural barriers” by requesting that we change the term a
bit, because it is my feeling and that of many of us who have been
involved in this that the problems of physical accessibility go far
beyond architectural issues. They are issues that affect everyth%ng, not
Jjust architecture and architectural solutions.

The barriers that we are concerned with that affect disabled people
and their rights and their ‘abilities to assume their particular place in
society are inherent in everything we have, everything that we live
with: our parks, our streets, our building sites, the products our
manufacturers make, the vehicles that we try to rfide on. They are in
everything; they are not just architectural barriers.

So I would prefer that they be referred to as environmental barriers.
These are the elements that are designed by man and produted by man
that cause the kinds of limitations on people with disabilities that we
arg all concerned about.

The reasons that these barriers exist are very widespread. There are
many, many reasons why they exist. You first have to understand that
you cannot separate the physical barriers from the attitudinal barriers.
Partly they exist because of the attitudes and the understanding or
misunderstanding of our educators, our administrators, our architects
and designers, and so forth.

I think that becomes fairly clear when you work with a few
architegts, designers, or manufacturers who do not think that accessi-
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bility for disabled people is'a real necessity, that it is sc;mething that
o you do for a select few in a few isolated locations. It is not a common
experience for everybody who is responsible for designing and
- building our environment to know about disability. It is not part of-the,
training. ‘ ' '
The’ attitpdes of designers are very much conditioned by their
. raining and the fact that in that training process there is.no designer
and no school of architecture,. no engineering school or product <
design, in which the curriculum in any systematic way discusses the
needs of design for children, for elderly people, or for disabled people.
It is an area that is totally neglected in most of the schools in our
country. : )

So you can’t really expect an indepth understanding on the part of
these people who are producing our environment unless they have had
a particular personal experience with a friend or a relative or a
disat}ility themselves that produces an understanding that they might

not otherwise acquire. . v ‘

The barriers that they produce—I think I might go back for a
minute and tell you what happened to me this morning as an example
of the kinds of things that happen to a disabled person. To come to this
meeting—I am housed in a hotel about 20 miles away because it is the

- only one that was available with a so-called accessible room. Itgs ina -

location where there is no transportation whatsoever to get me here. A

van service was to be there at 8 o’clock. This is equivalent 'to the

paratransit you heard of before. It doesn’t arrive at 8 o’clock, because

it is impgssible for them ever to arrive on time. So I left with a cab

after the'hour they were to arrive. The cab driver drops me off three

blocks from here and tells me that is the correct hotel. So I am in the

wrong hotel three blocks away. .

You should try to get a cab driver to pick you up in-a wheelchair

'\ and drive you only three blocks. It is hard enough to get one when you

are walking. Since I couldn’t get a cab to bring me three blocks, I-tried

to make it over here on my own. It took me almost an hour to get here

crossing curbs and getting people to help me at every curb.

This is not an unusual experience. This is an everyday occurrence
for someone with a rather severe mobility impairment. '

Another example of the attitudes that affect architecture and design
became clear to me a few years ago about the understanding that many
administrators have and how they cause architectural and other types
of barriers to occur’ We have laws that require accessibility in
virtually evefy State in the country, and I will elaborate more on those
in a minute. ) ) .

Not very long ago we had a drama school at our university in North
Carolina that was a brand new building going up, under construction,
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and the administrators decided that the drama program was much too
demanding, physically demanding, for disabled persons to participate
in and, therefore, as a policy attempted to exclude disabled people
from the program. So when the f)unldmg code required that their
building be made accessible, they insisted that their building should not
" be made accessjble because, indeed, they were not going to have any
disabled people in the program.
The issue there was an elevator’that was to be installed-in their new

" building. So there was a process of educating the administrator td

understand that it was indeed possible for a“disabled person, to

participate in the drama program. ° .

The elevator was allowed to stay in, as far as he was concerned, but
there is a process within construction contracting that is called an “add
alternate” so that you may design a building and if there issa part of the
building or an elément.in the building that you think may not fit within
your budget, you don’t include it in the ariginal eontract; you include

it in an add or a delete alternate. So the elevator in this case was
allowed to stay in the construction contract as an add alternmate. 2

Of course, the prime contract came in for the building and they then

decided to take the add alternates for the furnishings and the other

» equipment in the building and the carpeting and all those thmgs and
because they had used up the budget, they then dropped the elevator.
It was not constructed because it was an add alternate for thCh there
"was not enough budget money..

It was a technique which was.used to eliminate the elevator from
that building. So that building today remains inaccessible despite the
fact there is a law that says it should be accessible and there is a law
that says the program should be accessible. -

" .That was an attitudinal problemclt is not.a legal one; it is not a
technical one. It certamly could have been done. It was a maneuver
specifically taken to eliminate that accessibility , feature from the
building, even disregarding the fact that it was an element that was

- advantageous to other people, that everyone benefits from it, which i 15%

" true in all the architectural accessnblhty issues that we discuss with'
people. ‘ ~-

3 As I said befof® the~trammg is another reason why barriers exist in
our environment. The designer is not educated to know this and he is
not going to learn it unless he has a reason to go out and learn it or has
an experience that would cause him to. - .

. Another reason is certain misconceptions_about ‘what it costs to
make facilities"accessible. I think this is ghe thing in the past we have
heard more than anything else, that ad;sibility is an extra issue that
costs more than other things. It has been Jproven time and time again
that this is not the case. In new construction there is no. cost. There
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have been studies done proving this, repeated studies, shxowjng that in
new construction there are no costs. In femodeling there may be
additional costs and these vary from one building to the other very,
very widgly. So misconceptions, attitudinal problems, lack of knowl-
edge and understanding are the main reasons that these kinds of
environmental barriers exist." ‘

The disabted community some .years ago, faced wijth this kind of
environmental limitation, appealed to their legislators, first on the
State level, for some form of relief. Over the past 20 years virtually °
every State in the Nation-has developed some sort of legislation or
building code requirement that calls for accessibility. Cl‘oday there are
mandatory accessibility requnrements in every State, and the Federal
Government became involved in this new effort in 1968, approximate-
ly. The lg?dqral Government had been involved fo some extent
previous to that, but with the passage of Public Law 90-480, which is
commonly called the Architectural Barriers Act, the Federal Govern-
ment became very much involved in it. That particular law says that
any building that receives Federal funding for either constructlcy
leasing should be made accessible. .

That law gaye the directors of the agencies affected—which were at
that time GSA, HUD, Department of Defense, and HEW—the
" authority to prescribe standards by which those federally funded
facilities would be made accessible. The content and ‘application of
* those standards were left to the discretion of the agency administra-
tors, and I will leave it at that point for the moment.

The second major law that affgc‘ted accessibility was the Rehabilita-
tion Act of 1973. Section 502 of the Rehabflitation Act established the
Architectural and Transportation Barriers Compliance Bogrd. That
section established the Compliance Board and gave it authority for
ensuring comphance wih the 1968 Architectural Barriers Act.

Then section 504 came into existence and 504, as you all know,
covers federally funded access to programs. So the difference is that
the Architectlizal Barriegg Act says that buildings must be accessible
according to the standards prescribed by the administrators of the four
agencies that were affected. Section 504 says that the programs that
are in any building must be made available to everyone. Sectlon 504
does not specnﬁcally call for. architectural accessibility. It says the
programs, and provides that modification or building accessibility is
one of the methods used for making ' those programs accessible. -

In both cases, the 1968 Architectural Barriers Act and under 504—
in this case HEW’s regulations for 504—the national standard for
accessibility was adopted as the standard by which designers would
make these buildings accessible. Now,.I must explain what that
standard is. The standard we are referring to is ANSI A117.1, which
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was adopted by the American National Standards Institute. The
Standards Institute is a private, nonproﬁt organization located in New
York that develops standards for everythmg In 1961 they developed a
standard for accessibility, the first of its kind in the Nation. When the
law wag passed in 1968, the administrators of the four affected agencies
under the Architectural Barriers Act adopted that standard as the
standard for Federal construction. In HEW’s 504 regulations it says '
when there are modifications to be made to buildings in ordér to make
the programs accessible, that they‘ should also be done according to
the 1961 ANSI standard or a comparable standard. So we hive that
same standard referenced there.

When the States developed their building codes dumng the sixties
and the seventies, they also used the 1961 ANSI standarq. The
problem with all these laws now is that we have between 75 and 100
differens ones in the Unitedq States. The ANSI standard that was
developed in 1961 was a first effort towards prescribing how to design
for disabled people. It was relatively minimal. It was developed at a
time whén attitudes were even far less advanced than they are now.

. That standard is developed with the cpnsensus agreefnent of industry,

. government agencies, disabled groups—all affected groups are to be
represented on the committees that develop the national standards for
the ANSI Institute. So they were represented, and at that time little™
understanding,s less than we havé now, of how tq design and of
attitudes toward accommodating disabled people existed. .

So the standard was rhinimal then, and as it has been adopted by the
States it has been modified because certain things were deleted, certain
building types- were not covered. The States began developing
additional things that they would add in. '

. Another reason that the States and the agencies began changing the
ANSI standard was a misunderstanding about how standards are to be
adopted. Let me explain, if I may, briefly. The standard, the «1961
standard, specifies how to make a toilet siall accessible. How do you
design it? How do yo’h'make a ramp that ever,\égme can yse? dt does not
tell you where to put them or how many to putin the b%'pg That is
because the standard would be applied to a wide variety of jurisdic-
tions. States, Federal agencies, or State agencies might adopt that—
even corporatlons might adopt it as their own stgndard.:When they
adopt it—they have large numbers of buildings of all types, shapes; and
sizes—they might want to .apply that standard quite differently in
" diffefent building types. So if you have a uniform national standard, it
must be very general and’specify the specifications for the accessible .
elements. It must leave the applications of those specifications to. the
agency adopting them, and that was not understood. ’ /
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So in many cases when the State legislators, State*agencies, and
Federal agencies adopted the 1961 ANSI standard, they adopted igf
totally by reference. They said, “We'll make our buildings accessible
according to the 1961 ANSIL,” and that went on the books, and then it
was to be enforced. And when an architect out in‘the field went and
" lookéd at the ANSI standard, it said, ““You make the toilet stall 3 feet
wide and 5 feet deep.” It didn’t say to do one on every floor, to do one
per building, to paint them green, or what to do with them. It said
nothing about how you apply that standard to that building. And
bBecause those agencies had not specified the applications ¢riteria for
those standards, very rarely was anything ever dore, because if an
architect put one in the building, then. someone was very quigkly up
there to point out that there were 10 other toilet rooms in the lguilding : t
that were not accessible. . L
So the standard was not very effective. As a result, the Architectur-
al Barriers Act Was not very -effective because of the way it was
applied., Then, as the agencies began to realize that, they began to
modify their own facilities. They began to add the applications criteria
and they also began to change the standards. So, as a result of this 10to
15 years’ worth of changes, we now have 75 to 100 different standards
on the market. ' .
"Now, what that has caused to happen is that in many cases,
depending on funding in various jurisdictions, an architect may have as
many as three or four of those that apply o the same project. He may
try and look through them and find out what he should do, and it tells
him to do four or five different things, all of them disagreeing with  *
each other as t8 numbers, where you put them, what size they should
be, and so forth. So what does he do? He may try to find out which
one is right. He probably will not get agreement on that. He may tr’ to,
find out next who is most likely to enforce it on him. If hé tried that a
few years ago, he would find out that probably nobody was ever going
to enforce it on him because there was no review procedure, there was
. no enforcement mechanism, so why *bother? So very often he did
nothing and just hoped that nobody would notice, and for many years
no one did notice. Then I think some complaints were lodged against
- architects and lawsuits were' brought. The GAO did a study to see
) / how effective the law had been and found that it was not effective, and
. suddenly we got a lot of acLigvity from the F&deral agencies to show
that they were meeting their résponsibility under those laws.
, Part of that activity was to try and develop a new standard,
. understanding that the old one was out of date, was very minimal to
begin with, and that a great deal of confusion existedh Under pressure
from various consumer groups, as well as the coristruction industry,
the idea of a single, uniform national standard that would meet the
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needs of all disabled people, that could be uniformly adopted by every
agency, was proposed. In 1974 a contract was awarded to Syracuse
" University to begin development of a single, national uniform standard
for accessibility.

That standard project was to take only 2 years and. cost $200 000.
The project, because of the enormous complexity of it and the variqus
attitudes or difficulties in getting consensus—everyone wanted to
argue, everyone wanted to agree and discuss at length—the" project
went on for 6 years and ultimately cost over $500,000 in HUD money.
It was sponsored by HUD, the National Easter Seal Society, and the

. President’s Committee on Employment of the Handicapped. They’

served as the secretariat for the development of that standard.
The project went on fdr 6 years and at this date, today, the new
national standard, the ANSI A117.1 1980 version, is coming out.
" Publications are available.

[Applause.] - . g ,
MR. MACE. Don’t applaud. N

[Laughter.]

MR. MACE. In the meantime, many things happened during that 6
years. | will not say that it was a pleasant 6 years; it was a batt]e. H you
tpy to get 85 organizations or even 2 organizations to égree on
something, you know how difficult it is to get consensus. When you
have national organizations and a very technical subject that covers

_ hundreds and hundreds of requirements, you can imagine the’complex- .

jty of it. But after 6 years of argumg, fighting, negotiating, agreeing,
settling lawsuits, and final consensus agreement from ngtional organi-
‘zations representing every. interest affected,” the standard was ap-
proved in December of this year and is now out.

Because it took 6 years, the representatives of the Federal agencies
very often changed. There was an appointed person to represent the
Federal agencies. So-new people came on board and were assigned the
job of reviewing the new standard. They very often raised questions
that had been raised by their predecessors in the 5 years preceding this.
Thé questions were not always answered legitimately. They might

have gotten a response from the committee saying, “This has been °

settled 3 yeérs ago. If you'll look in your records, you'll find so-and-
0.” Well, there was an indignant response. “My questions are not
being appropriately answered.”

In addition to that, the representatives of the four Federal construc-
tion agencies felt that the writing was not nice. They didn’t like the
organization of it, although’it had not been put out in the final format
yet. Nor did they understand the ANSI publication format and writing
style. So they disagreed with that. They also didn’t like the fact that
the national standard didn’t have the appropriate numbers in it for
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applying it to their Federal facilities. Universally, they looked at it and
said, “My God, it doesn’t tell us how many to put in the building.”
» They seemed to refuse to understand that it was their responsibility to
adopt the technical requu‘ements and to apply them to buildings upder
their jurisdiction in an approprlate manner.

So the four Federal construction standards-making agencies decided
to vote against the ANSI standard on the final ballot, which they did.
In February of this year, ('February 5, in the Federal Register, the
General Services Administration announced development of a new
.accessibility standard developed by GSA and HEW to cover their
facilities. On February 15 of this year in the Federal Register, the Postal ’
Service announced development of their new accessibility standard. In
addition, the 1978 Amendments to the Rehabilitation Act gave the -
Compliance Board authority for establishing what is called guldelmes

for Federal statdards for.accessibility.

Last year, with that new authority, the Compliance Board an-
nounced that it was develoﬂmg a new standard for Federal construc- ,
, tion. The Board has now anneunced, with its new Board members’, its //’ _
publlc members’, approval that their new accessibility guideline will be
out on July 17. The ANSI standard, as I said previously, is coming out
today :

So, after 6 years and millions of dollars in public and private money
being spent on a new universal standard for accessibility, we now have
new ones from the Compliance Board, GSA, Postal Service, and the
national standard. In other words, we are being led down the path
toward a whole new generation of differing architectural accessibility
standards.

I have looked at them_ all. They all differ. They differ not only in
apphcatlons ghey also dlffer in technical requirements; dimensions are
different; applications are dlfferent scope is different. In other words,
we have not made an inch of progress over the past 6 to 8 years
toward a uniform national standard.

The disabled community, the construction industry, and, I think, the
taxpayers are being really taken on this, because there is no reason for
the technical specifications that go into a standard to be constantly
changed. Why should a toilet stall in-a GSA building be different from
- a toilet stall in a VA building? It makes no sense, and it also causes
problems and delays and costs that are not necessary in order to
accommodate disabled people.

The result of all this is just what we had in the fifties and the sixties .
and the early seventies, this massive confusion, disagreement, differing
standards that impeded progress. -

The only thing that would seem to correct the situation is for there
to be authority given to one agency to develop one standard, the
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applications of which to be consistent; that the other agencies be
required to accept that. It makes no difference whether it is the
Compliance Board or GSA, or whoever it may be, but there needs to
be one, and it needs to be applied universally to all facilities.
Now, I have to elaborate on that statement just a little bit because
" the standard that is out now, the new ANSI standard, is perfectly
applicable to all buildings, buf it covers general things. It covers
accessibility of doors, toilet rooms, entrances, parking, elevators, and
all the things that go into most buildings. It does not cover specific
building types: libraries or hospitals, for example It is perfectly
appropriate for the agencies with jurisdiction over those facilities to

take that standard, adopt it as it is for all general constructh -

requirements, and }hen to add any specific special requirement that

may be unique to hospitals, libraries, or any of the other facilities that
_ may be under their jurisdiction.

¢ So the hest thing that we can come up with as a way of daing this is

‘for the agencies to adopt the new ANSI standard as thdbasic standard

for all aceessibility. That will.cover 95 percent of the facilities we have

and the elements within them.

In the process for adopting them, one method would be for those
agencies to develop ,an appligations manual that would cover their
programs. In other words, in that manual they would say, “We are
going to use the ANSI standard for ‘the value of its*uniformity. In
applying that to our buildings we are going to requnre that every toilet
room in the building comply, that at least two entrances comply, that.a
‘certain percentage of the parking spaces comply with that'standard.”
Then, under their jurisdiction there may be a need for them to have
certain changes or waivers that would affect their facility, and that is
perfectly appropriate also. Those could be put into those applications
manuals. In this manner the applicatiéns manual would allow all the
procedures for applying the standard and leave the standard intact in
accordance with-the other agencies that have adopted it, and we
would have a uniform standard jn effect.

Secondly, I think another recommendation 1 would make is that
there be an ongoing process. Although this particular research project
for developing the standard made a great deal of.progress toward a
final standard for all disabled people, there were some research
element items that I think no one could even imagine would come up.
Some of the disability types—like, for example, the blind and deaf,
hearing impaired or vision impaired—have not been adequately
researched. There is not uniform agreement on those. You will find in
the new standard a few requirements for them on those elements that
could be and were researched. So there needs to be an ongoing effort
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by an objective, third-party organization to continueresearch on
developing the final standards.

The cotmittee developing the standard decided—appropriately, I
think—that on those issues for which there is no conclusive proof that
these are the right things to do, that thesé are safe and the exact things
to do, that those be eliminated from the standard. So I am not saying
that the standard is perfect. I am saying that it is a consensus standard
that is as uniform as one can be at thlS time, and that it should be
accepted.

Another idea is that the standards can never be useful out in the field
unless the industry, the designers, and the educators understand the
philosophy and the attitudes behind the whole thing. There needs to be
a massive education process oriented toward the designer and the
administrators and the legislators to get'them to accept this idea of a
single*standard and to learn how to apply it in an appropriaté manner
s0 that we get uniform accessibility to facilities across the country.

CHAIRMAN FLEMMING. Thank you very much.

[Applause.]

CHAIRMAN FLEMMING. Now we have a number of persons who are
going to respohd to Mr. Mace’s presentation. First of all, I will
introduce Dianne Walters who is Acting Chief of the Design
Programs Branch of the Office of Design Construction in the General
- Services Administration. In her present capacity Ms. Walters manages

the staff which provides directional goals to architects and engineers

who develop programs on barrier-free design, energy conservation,
and geotechnical engineering.

Ms. Walters is a member of the Standing Committee on Architec-
“ture and Architectural Engineering of the National Academy of
Science Building Research Advnsory Board and the Administrative
and Code Advisory Panel for the development of the new American
National Standards Institute for the Disabled. .

Ms. Walters, it is nice to have you with us.

0

STATEMENT OF DIANNE WALTERS, ACTING (,‘HIEF DESIGN
PROGRAMS BRANCH, OFFICE OF DESIGN CONSTRUCTION,
GENERAL SERVICES ADMINISTRATION

Ms. WALTERS. Thank you. by

In preparing for this consultation, I went to our files on ‘ﬁe barrier-
free design program and removed the folder marked “Speeches and
Testimony” to see what we have said before on the subject of physical
facilities and the handicapped. I ran across one which starts:

The subject of architectural barriers has come up at every one
of these regional conferences that have been held over the past 5
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or 6 years. Consequently, everyone by now must be thoroughly

¢ familiar with Public Law 90-480, the Architectural Ba#rriers Act

of 1968; the Federal Property Management Regulations entitled

“Accommodations for the Physically Handicapped”; with the

repair and alteration program for installing ramps on Federal

buildings; .and With GSA’s requiremwents fqr the handicapped in
general. ) .

GSA has received all kinds of favorable publicity on the
wonderful things we are doing for the handicapped, so what more
needs to be said?

.

That speech was delivered 7 years agd§ zﬁn?l almost every speech in
the file said nearly the same thing, except, of course, GSA -has not
lately received any favorable publicity on the wonderful things we
have been doing for the handicapped, or anything else, for that mattef.

The point is, why have we been saying the same thing over and over
again for 12 years? Is it, as Mr. Mace suggests in his paper, that
accessibility is not being advanced and clearly sdbmething drastic must
be done to stop- this “ridiculous proliferation” of standards? Or is it
possible that accessibility is being advanced and we don’t know about
it because we are so busy saying the same thipg over and over and
over again? Or maybe we are falking to the wrong people. Or maybe
we are saying the wrong things. Or maybe accessibility is being
advanced and we don’t realize it because the acceptable level of
accessibility has increased in the past 12 years. »

The “ridiculous proliferation of standards theory supports the
latter case. At any rate it indicates that something is going on out
there, that there is an increased awareness to the needs of the _
handicapped. And increased awareness, as Mr. Mace pointed out in his
paper, is the crux of the .matter. There is certainly an »mgreased
awareness within GSA.

Ten years ago the policy was to comply with the Architectural
Barriers Act. Seven years ago the policy was to comply with the
Architectural Barriers Act and modify existing buildings to the extent
possible within budgetary limitations. Three years ago the policy
became comply with' the Architectural Barriers Act and retrofit
existing buildings to eliminate the then identified backlog of handi-
capped-related projects. Today the policy extends to identifying
additional projects not in the 1977 backlog by resurveymg our building
mventory

Ten years ago we patted ourselves on the back for complying with
the letter of the law. Nine years ago, in preparing for testimony to
Congress, a question was anticipated. The question: “What specific
problems or complaints have you had on particular buildings?”’ [The
answer:] Two recent ones.
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We received a letter” indicating that a group of handicapped
constituents had difficulty entering portions of- the Eisenhower
Library in. Abilene, Kansas, and’ viewing the inscriptions on_the
Eisenhower Memorial. These buildings were donated to'the Federal

Government prior to passage of the act and did not involve Federal -

funds. Thus, they are_exempt from its promsngns However, alterations

‘'made subsequent to the’passage of the act would be subject to it. An

alteration had been made to make both’ the llbrary and the museum
accessible by way of a rear parking lot, and also the chapel is
accessnble However, neither the Memorial nor the Eisenhower Home

is ‘accessible and . alterations to either of them would not be possible

without destroying the esthetic and historical value. Consequently, we

" have requested our reglonal office to také the following action in order

to make the facnllty more accessible: &

* Seeif it is possnble to provide and, if so, provide identification of
signs or markings' to direct "handicapped visitors to the parking Jot and
ramps at the rear of the museum and library. :

¢ Seeifitis possible’éld if so, provide qoples of the inscriptions on
the Memorial at a lower lexel where they can be read by a person in a
wheelchair. .

\ N
® See what can beé done to make- the Eisenhower Home at least

partially accessible to the handicapped. This is a typrcal 19th century

frame house with stairs and narrow ‘doors, and complete accessibility.

may be impossible-if the house is to be substantially preserved:

We also received ap inqujry relative to the new mall at Twin Falls,
Idaho, and the Idaho State Vocational Facilities. One of the constitu-
ents had indicated that neither of these facilities was_accessible to the
handicapped and he understood both were federally funded. e found
only the Twin Falls Mall to be federally funded, in this case jointly
funded b$HUD and the Small Business Admipistration. It was the
opinion of the legal counsels of both agencies that this project was not
subject to the act. However, in a letter to our Assistant Administrator,
the Assistant Secretary for Administration at ‘HUD indicated that
since recelpt of our mqmry to him consideration was being given to
making the entife mall aréa more accessible to the ’ﬁandlcapped even
th%ugh not required by law.

Today we couldn have taken that sort of position in front of a
congressional committee, but today we al#get a different kind of
complaint.*We have been getting complain%%oh:—;t)};e money that we
are spending to retrofit buildings to make ccessible to the
physically handicapped.

Next week I am leaving, for Chicago as part of a team to conduct
design technology workshops which will ebver quality control in
building through predesign programming, energy conservation, and

'
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barrier-free design. The message at those workshops is going to be the
‘same one that we have been preaching for over 12 years: awareness,
awareness of the laws, the regulations, thesstandards, the processes; but
mostly awareness ‘of the needs of handicapped individuals because
only through increased awareness will increased accessnblhty be

achjeved. - \
Thank you. /
" CHAIRMAN FLEMMING. Thank you very much. r\) .
[Applause.] b i

CHAIRMAN FLEMMING. The printed agenda c ntains the name of
, Mr. David L. Williamson and his card is up there|right now, but it is
- -+ perfectly clear that Mr. Williamson js not here. H¢ thought he might
' be able to make it theglast minute, \but he has asked Ms. Margaret
Milnef to represent him. She is an architectural arriers specialist,
Office of Independent Living for the Disabled] Department of

Housing and Urban Development.

Ms. Milner is an architectural barriers specialist who is resp|7\s1ble
for reviewing all architectural accessiblity requiremgnts in al HUD
programs. The Office of Independent Living fo the Disabled

. undertakes the development of technical assistance materials for use of
architects and developers in relation to accEssible housi g.
Before j Jommg the Department of Housing and Urban|Development,
/ Ms. Milner was a private consultant specializing in| planning for
handlcapped people. She was the first director of the N tlonal Center
for Barrier Free Environment'in Washington; D.C. '
"We are very happy to have you with us.

STATEMENT OF MARGARET MILNER, ARCHITECT AL
BARRIERS SPECIALIST OFFICE OF INDEPENDENT LJVING
FOR THE DISABLED, DEPARTMENT OF HOUSING A D
URBAN I?EVELOPMENT

Ms. MILNER. Dave sincerely regrets that he could not he wnth you
here today and had hoped that he would be able to Jom \the group.
Since he is not here, I will do my best to fill i in for him. 3

I would like to say, first of all, that I concur with'and endorse Ron
Mace’s paper. Indeed, the inaccessible building or the Jdnaccessible
-environment is perhaps the ultimate form of discriminatioh, and ‘we at
HUD are certainly committed to helping create accessible communi-
t1es and accessible housing. ! .

In particular, HUD endorses the conf:ept of the single umform
standard that Ron so eloquently talked about today. The Iogxc of the
single standard is so compelhng, in fact, that HUD felt it -worth
investing half a million dollars in the effort to produce the 1980°'ANSL
standard. We had hoped that this standard would be the instrument for

.
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achieving uniformity in  accessibility requirements. While that goalﬂétill
appears to elude us, we do feel that it was a worthwhile inwestment.
The 1980 ANSI standard is, I feel confident, the best-researched, most
comprehensive accessibility standard that is’ available in the country
today, and we hope that it will be widely used by State and local
governments and by private interests. ¥

I also endorse the, five recommendations that Ron presented at the
end of his paper. In particular, I think tifat his recommendation that we
begin now on the process of preparing, for the revision for the next
generation.of the ANSI standard is pasticularly worth doing. We feel
that there is additional research that’shopld be dene and, furthermore,
we need to glegan the experience of using this ANSI standarg in order
to judge where it can be improved. This should be an ongoing process.

\

The standard, by institute policy, has to be ‘reviewed every 5 years. If -

we find it needs to be revised sooner, that can be done, too.

I also think that it is impossible to overemphasize the need ‘for
gducating architects and designers about accessibility requirements. In
my experience, most of the. archlte;:ts I have met are willing to design
for handicapped people and, in fact, find it an interesting challenge, but
they have to know what is required. Here again is an example of how
the ANSI standard can make a significant contribution. J

I would like to look briefly at the kinds of things that we at the
Department of Housing and Urban Development are doing for
handicapped people. The Office of Independent -Living for the
Disabled is the focal point at HUD for policies and programsto serve
hagdicapped people. Our goal is to integrate: the handicapped
individual into the mainstream of society gnd we try to interpret this
and implement it in all the programs of the Department.-We try to do
this by redirecting the goals of existing programs and, where we find
that there are gaps in service, we develop new programs.

I will mention some of th%b,ing_s that we have done over the last
few years that I think are significant in the area of meeting the housing

" crisis that is such a serious problem for handicapped people. We have

instituted bamer free percentagé requirements in all new construction

for public housing and section 8 new construction or substantial
rehabilifation. These are the ‘primary HUD programs for providing
family housing, and 5 percent of the units in all new construction must
bé&csssnble to the physically handicapped. Furthermore, we have a
policy of ensuring that the acaessible units represent a range of housing
types, offering one and two bedrooms or efficiency units, and we
encourage that developers scatter these units across their projects, or,
if it-is a*multisite development, across sites, so that the disabled
individual will have the widest possible choice of type of housnhg and
location of housing.

-
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Until recently residents in gréupPhomes for disabled were not
eligible to receive section 8 rent subsidies. The Department of Heusing
and Urban Development rewrote its regulations so that we are now
able to make those subsidies available to residents of group homes.

In addition, a key element in dispensing HUD funds to the local

level is the housing assistance plan in which each local government
must set forth its housing needs and est¥blish its priorities for meeting
those needs. We now require that the handicapped population be
considered as a separate category {o ensure that those needs -are
considered when each local government makes its assessment of the
housing needs it intends to address within the next 1 to 3 years.
- In"our community development block' grants program, funds can be
and have been used\to fund a variety of projects that benefit disabled
people. " This can Mclude removal of archilectural barriers in the
community. It can include making planning grants to providers of
housing and other services for handicapped people. It can include
development of centers for the handicapped. But in ali our programs
the driving pringiple is the integration of the handicapped. into all
aspects of community life; .

I should mention a coupl¢ of other things that we do. Our section
202 construction loan program originally was intended to develop:
housing for the elderly. Then we added disabled people to the eligible
category, but initially they had to compete with sponsors of projects
for the elderly for funds. Interestingly enough, we found that generally
the elderly projects were much more successful in gettmg their money,
probably because they tend to be larger units and are, therefore, more
‘economical to develop. So now,we set aside funds each year under the
202 program to provide housing for nonelderly disabled—$50 million -

_ this fiscal year.

Other elements of the disabled population who are frequently

" discriminated against in ways other than architectural barriers are

those with developmental disabilities and the mentally ill: population.
We at HUD are concerned with providing housing for those«groups as
well. In particular, we are now jn the third year of a demonstration
program in cooperafion with the Department of Health and Human
Services to provide group residences far chronically, mentally jll
people who are being returned to the community from institutions. As
of the end of this fiscal year, we will have spent $80 million on this
program. Close to 200 sponsors of group homes will have been funded
in 39 States.

Having the programs for handicapped people does not help if no

‘one at the local level knows how to tap those funds, so another project

that our office has been involved with over the past year is a series of

" national technical assistance seminars, where we bring together
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consumers, builders; c'ievelopel\s, and representatives of State and local
governments and present information about how to put together a
package of housing and services and get it to the people who need it.
We have completed 10 seminfrs and are planning to start a second
cycle of another 8 seminars in the fall. We feel that has been a very
worthwhile effort.

In addition to the ANSI funding, HUD has funded a number of
other research studies, among them two studies of public housing
‘brojects. As you may know; pubhc housing funds something like 1.3
million homes in 10,000 projects across the country, and we feel that
this is one .of the most important’ avenues for making housing
accessible to disabled people. So we have had two research projegts in ~

. this area, including-one in which- we gave $5 million to nine public

housing agencies to see how much it ‘would cost them to mak

" accessibility modifications in selected facilities. Fhe information from

these projects will be used’m planning alterations to the entire stock of
public heusing. '

I also think that it is i‘elevant to what we are talking about here
toda& to mention something else HUD has been following closely °
recently, and that is the amendments to the Fair Housing Act that
have been’ in Congress “this session. The House bill is now out of
committee and is expected to be.on the floor soon. We do anticipate

.there may be some floor amendments. But as it now stands, under

. these amendments, handicapped’people would become a protected

class with the same status as women amd-racial, ethnic, and religious
minorities and would have standing to bring action against landlords,

" sellers, and others in the housing chain who allegedly discriminate.

Under this act the definition of handicapped is similar to the, 504

definition and is intended to be interpreted consistently with 504

regulations. However, it has been amended to exclude “current drug

or alcohol abusers” and “individuals with any impairment that may.
constitute a direct threat to.the safety or property of others.” We are

concerned that thlS may be a setback to developing community-based
residential centers for mentally ill and developmentally disabled

people.

The section of the act that relates more specnﬁcally to what we are
talking about here, architectural parriers, is that under_these amend-
ments the landlord cannot refuse to allow a prospective tenant to make
necessary modifications for accessibility, provided thdt the tenant pays
for the modifications, and that upon terminating ti§2 lease the tenant

" will agree to remove the modifications at his ownfexpense unless the
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landlord chooses to retain themn. The only exception is'cases where the
modification would be judged to be such that the building could no
longer be used for its original purpose In the case of sales of houses
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under new construction, builders, cannot refuse to make access 7
‘modifications as long as they have no additional cost or as long as the T
cost could bé added.to the mortgage of the house. . »
A companion b)l is now in the Senate, awaiting committee markup
It does include a provision to prohibit exclusignary zoning or land-use - "
practices that would prevent group residences for handicapped people
from being estabhshed in residential communities. This provision was
. stricken_ in the House bill. But we feel encouraged that these
) amendments are béing considered and are certainly hopeful that they
. will pass this year. We think it is an important step forward and, ‘as
Dianne Walters says, we are making progress even though SOmCtlmCS
it is hard to discover it. . -

Thank yeu very much. ' ' .
. CHAIRMAN FLEMMING. Thank you very much. We appreciate it.
[Applause.] -

CHAIRMAN FLEMMING The last member of the panel to comrient
on Mr. Mace’ s presentation is Mr. John Collins III, president of Van
Go Corporatlon located in Alexandria, Virginia. Mr. Collins founded
the Van Go Corporation, which provides transportation vehicles far.
the mobility impaired. Until March 1980 he was senior research
associate with the Institute for Information Studies in Falls Church,
V1rgm1a In that capacity, he managed the production of the emergmg
issues reports that repackaged relevant\knowledge for target audiences
of disabled .individuals. Mr. Collins als§ consults with vatious groups
concerned with transportation of and\delivery of services to fhe
handicapped.

Mr..Collins, we are very ha

@

y to have you here with us today.

4 .

STATEMENT OF JOHN D. COLLINS Il,/RRESIDENT, VAN GO 7 .
CORPORATION, ALEXANDRIA, \VIRGINIA *

MR. CoLLINS. Thank you. I am very glad to ke here but I am even ,
more pleased that the Commission is here, becaude 1 feel that a lot of
very good things will happen for all of us out of t is.\Your interest is N

really a great step in.the whole country becoming mbore warg of wha
needs to be done and more able to accomplish, the goals. -

- In talking about environmental barriers, let me suppoXf what Ron
Mace has said. He has written the best standards, the Nonth Carolina .
standards, which have been what most of us have used a pushed as T
consumers. It really is a step backwards to see so many proklems come

. up. That has really been a lot of the problem with the whold disabled
community movement because people keep "bringing up defini\jons and
. asKing for pumbers, #/et a lot of models just don’t have good 4nswers !
and they won’t have for a long time because it is so complicatedy All of_
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us are either temporarily able bodied or disabled in térms of the many

. thingsthat cag happen.

telling about another commission, one very clofe across the river here, |
the Arlington County Board. Arlington is a sm area, only about 25
§quare' miles. Fqur years ago the county board started becoming
interested in the disabled as they had seen several people at the county
board meetings that had specific concerns askmg for different things to -
happen in the county. But there really were a lot of barriers, such as all
the county emplpyment offices were in a building that was up six steps

I would like to 